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¶0 This office has received your request for an official Attorney General Opinion in which you ask, in effect, the 
following questions: 
1. Previous Attorney General Opinions have found that state contracts may not contain clauses that limit 
a private vendor's liability to the State. Does the prohibition on limitation of liability clauses apply only to 
contracts for goods, only to contracts for services, or to all state contracts? 
2. Does the prohibition on limitation of liability clauses apply only to clauses that limit direct damages, or 
are state agencies also prohibited from entering into contracts that limit a private vendor's liability for 
indirect, incidental, special, punitive or consequential damages? 
3. Are state agencies also prohibited from entering into contracts that limit a private vendor's liability for 
loss of profits, revenue, data or data use? 
4. May a state agency enter into a contract whereby a private vendor accepts unlimited liability for 
damages caused by the vendor's negligent or intentionally wrongful acts only if the State agrees that the 
vendor will have sole control of the defense of any claims? 
5. Does the prohibition on limitation of liability clauses apply to license agreements (also known as 
"shrink wrap licenses") enclosed with off-the-shelf computer software products? (This question relates to 
boxed, off-the-shelf software products that come with packaged warranties.) 
6. May a state agency enter into a contract limiting a private vendor's liability for damages resulting from 
advice and/or assistance the private vendor provided to the agency in implementing software 
applications? 
7. May a state agency enter into a contract that clearly limits a vendor's liability if the contract also 
includes the language, "To the extent that the limitation of liability contained herein is construed by a 
court of competent jurisdiction to be a limitation of liability in violation of Oklahoma law, such limitation 
of liability shall be void"? 
8. May a state agency enter into a contract containing language in the clause proposed in Attachment "A" 
to this question? 
9. May a state agency enter into a contract containing language in the clauses proposed in Attachment 
"B" to this question?  


Background 


¶1 Before addressing your questions specifically, we think it advisable to review the issues which led to your 
request. Your questions stem from previous Attorney General Opinions concluding that state contracts may not 
contain clauses which: limit private vendors' liability and hold them harmless for their own negligence or 
intentionally wrongful acts (A.G. Opins. 01-2, 78-256); indemnify a non-state party (A.G. Opin. 96-7); and waive 
the State's legal rights and defenses in advance of an action (A.G. Opin. 78-256). A "hold harmless" clause, for 
example, is one "whereby one party assumes the liability inherent in the undertaking, thereby relieving the other 
party of responsibility" - i.e., the State agrees to assume whatever liability would otherwise be borne by the 
vendor. 17A Am. Jur. 2d Contracts § 280 (West, WESTLAW through 2005). An "indemnity" clause "holds the 
indemnitee [vendor] harmless from liability by requiring the indemnitor [the State] to bear the cost of any damages 
for which the indemnitee is held liable." Id. An "exculpatory" clause is "[a] contractual provision relieving a party 
from any liability resulting from a negligent or wrongful act." Black's Law Dictionary 588 (7th ed. 1999). All such 
contract clauses, however they are labeled, have essentially the same general effect - to impose an actual or 
contingent obligation on the State for the benefit of the vendor.  


¶2 You indicate that some vendors, particularly information technology vendors, object to contracts assigning 
them "unlimited liability." As we understand it, vendors' liability is not unlimited; rather, state contracts provide that 
each party, the State and the vendor, is responsible for its own intentionally wrongful acts or negligence. 1 "There 
is no impropriety in a contractual provision or stipulation making the contractor liable for the consequences of the 
contractor's own negligence." 64 Am. Jur. 2d Public Works and Contracts § 130 (2001).  
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¶3 In contrast, the contract provisions you have provided require the State to bear the risk of the vendors' 
intentionally wrongful acts or negligence in addition to the State's own. The obligations thereby assumed by the 
State may be substantial if injured third parties assert claims against the State, because the limitation of liability 
clauses would foreclose the State from being awarded damages in a breach of contract suit against the vendor 
whose acts or omissions actually caused the injury. 2 Attorney General Opinion 01-2 determined that such a 
contract provision creates a "debt or obligation" prohibited by Article X, Section 23 of the Oklahoma Constitution 
unless funds have been appropriated to cover the resulting obligation at the time the contract is executed. Id. at 
12. The Opinion noted that such clauses were prohibited since the obligation created is contingent upon a future 
event which may or may not occur and therefore indeterminate as to both amount and the time payable, making 
appropriation impracticable. Id. 


¶4 In response to Opinion 01-2, the Legislature in 2002 introduced State Question 703, which proposed to amend 
Article V, Section 53 of the Constitution to allow the Legislature to "enact laws to permit state entities to limit the 
contractual liability of persons contracting to provide information technology goods or services to the state, but in 
no event shall liability be limited to less than the amount of the contract." H.J. Res. 1051, 48th Leg., 2d Sess. 
(Okla. 2002). When State Question 703 was submitted to a vote of the people in the November 5, 2002 general 
election, it was defeated, with 55.74% of voters against the proposal. See Okla. State Election Bd., Gen. Election 
Nov. 5, 2002, Summary Results, available at http://www.state.ok.us/~elections/02gen.html.  


¶5 The contract issues you raise are not peculiar to Oklahoma. Other states have determined that limitation of 
liability, hold harmless, and indemnification clauses favoring vendors are void under the states' Constitutions, 
statutes, or public policy unless means for paying any contingent liabilities are provided for at the time of 
executing the contract.  


¶6 Attorney General Opinion 01-2 was based on the principles articulated by the Oklahoma Supreme Court in 
Wyatt-Doyle & Butler Engineers, Inc. v. City of Eufaula, 13 P.3d 474 (Okla. 2000), where the court regarded 
contingent liabilities as debts or obligations prohibited under the Oklahoma Constitution Article X, Section 26 
(Article X, Section 26 is similar to Article X, Section 23 but applies to political subdivisions rather than the State.) 
A.G. Opin. 01-2, at 10-12. Wyatt-Doyle involved an indemnification clause in which a city agreed to pay funds 
owed by a public trust if the trust defaulted on its obligation. Wyatt-Doyle, 13 P.3d at 475. The court found the 
clause void, saying it created a contingent liability prohibited by Okla. Const. art. X, § 26. Id. at 479. The kind of 
contract clause in Wyatt-Doyle is different from the limitation of liability clauses about which you ask, in that the 
latter do not require the State to become a surety and pay the balance of a debt owed to a third party. These 
clauses do, nonetheless, create a contingent obligation. Other states with similar constitutional provisions have 
come to the same conclusion.  


¶7 In a provision similar to Oklahoma's Article X, Section 26, Texas's Constitution prohibits a city or county from 
creating a debt unless at the time it is created a tax and sinking fund are instituted to pay for it. Tex. Const. art. XI, 
§ 7. 3 The Texas Supreme Court said such a debt was created pursuant to that constitutional provision when a 
county agreed to indemnify private railway companies for their liability for damages incurred from the public's use 
of a causeway and drawbridge built jointly by the county and the railway companies. Tex. & New Orleans R.R. 
Co. v. Galveston County, 169 S.W.2d 713, 715 (Tex. 1943). The court noted that when the parties made the 
agreement they could not determine when such liability might arise or what its extent would be, and thus a debt 
was created. Id. at 715. Because the county had not, at the time it made the agreement, provided for levying and 
collecting a sufficient tax or created a sinking fund to pay the debt, the indemnity agreement was invalid. Id.; see 
also Brown v. Jefferson County, 406 S.W.2d 185, 189-90 (Tex. 1966) (finding that although a "hold harmless" 
provision created an indeterminate future liability, the county could agree to it if it levied the tax and established 
the sinking fund required by the Constitution).  


¶8 In summarizing these and other cases, Texas's Attorney General stated, "[A] county's agreement to indemnify 
a third party for damages arising from the third party's acts creates a debt within [the Constitution]." Tex. Op. Att'y 
Gen. GA-1076 (2004), 2004 WL 763182, at * 3; see also Idaho Op. Att'y Gen. 79-13 (1979), 1979 WL 29534, at 
*3 (construing a similar constitutional provision and stating that a contract in which a public entity assumes liability 
for its own fault or negligence is permissible, but warning that any contract provision that imposes on the state an 
assumption of existing or contingent liability on behalf of a third party may violate the Constitution); N.M. Op. Att'y 
Gen. 00-04 (2000), 2000 WL 1833589, at *4 (finding that an indemnification provision created a debt under the 
state Constitution, which "preclude[s] a government from entering into an agreement subjecting it to contingent 
liability, the amount of which is uncertain at the time of the agreement"); N.D. Op. Att'y Gen. 2002-L-21 (2002), 
2002 WL 562587, at *2 (deciding that although a particular state entity had authority to indemnify a contractor or 
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third party, it must include a non-appropriation clause as well as identify the funds it would use to fulfill its 
obligations if a claim arose under the indemnity provision).  


¶9 Even without such a constitutional provision, states have prohibited limitation of liability clauses in state 
contracts for reasons of public policy. For example, Maryland's Attorney General was informed that "requiring 
contractors to assume unlimited liability on State contracts will both drive up the cost to the State of doing 
business (. . . by requiring prospective vendors to increase the cost of their proposals so as to compensate for the 
potential unlimited liability) and reduce the pool of potential contractors, by eliminating those who refuse to 
assume unlimited liability." Md. Op. Att'y Gen. 97-029 (1997), 1997 WL 819842, at *2. These same points were 
made in the Opinion request which resulted in Okla. A.G. Opin. 01-2. See A.G. Opin. 01-2, at 8. Responding to 
these issues, Maryland's Attorney General replied, "[A] provision requiring the State to bear indeterminate risk for 
another's negligence is beyond the authority of a contract officer unless insurance or another source of funds was 
available to underwrite the risk, or the agreement itself expressly conditioned the obligation on the availability of 
appropriations." Md. Op. Att'y Gen. 97-029, 1997 WL 819842, at *4.  


¶10 In this and other opinions, Maryland's Attorney General relied not on any constitutional or statutory 
provisions, but on public policy grounds. See, e.g., Md. Op. Att'y Gen. 86-064 (1986), 1986 WL 287651, at *3 
(finding that a proposed indemnity clause in a contract for the State Department of Agriculture to purchase a 
vaccine was "flatly inconsistent" with the state's public policy because it "expose[d] the [State] to potentially 
unlimited liability under circumstances in which no funds are appropriated to fund that potential liability, the risk is 
uninsured, and the indemnity clause itself does not condition the [State's] obligation on future appropriations 
having been made available.")  


¶11 At least one state, Louisiana, has codified this public policy against the state assuming liability for others' 
actions:  


A. It is hereby declared that any provision contained in a public contract . . . which requires a public 
entity to assume liability for damages arising out of injuries or property damage to the contracting 
parties or to third parties caused by the negligence of anyone other than the public body, its 
employees, or agents, is contrary to the public policy of the state of Louisiana. Any and all such 
provisions in any and all public contracts issued on or after October 1, 1988, are null and void.  


La. Rev. Stat. Ann. § 38:2195 (West 2005).  


¶12 State entities are entrusted with public funds and spending those funds must serve the public interest. Article 
X, Sections 23 and 26 were enacted "as a protection of the people from the excesses of governmental entities." 
Wyatt-Doyle, 13 P.3d, at 477. The Oklahoma Supreme Court recognized this public policy in examining the 
competitive bidding requirements which accompany the award of most state contracts, finding as follows:  


The provisions of statutes , charters and ordinances requiring competitive bidding in the 
letting of . . . contracts are for the purpose of inviting competition, to guard against favoritism, 
improvidence, extravagance, fraud and corruption, and to secure the best work or supplies at the 
lowest price practicable, and they are enacted for the benefit of property holders and taxpayers,
and not for the benefit or enrichment of bidders, and should be so construed and administered 
as to accomplish such purpose fairly and reasonably with sole reference to the public interest. 


Rollings Const., Inc., v. Tulsa Metro. Water Auth. , 745 P.2d 1176, 1177-78 (Okla. 1987) (emphasis added) 
(citation omitted).  


¶13 Oklahoma's Constitution reserves to the people the power to act in a legislative capacity and set public policy 
by referendum. "[T]he people reserve to themselves the power to propose laws and amendments to the 
Constitution and to enact or reject the same at the polls independent of the Legislature, and also reserve power at 
their own option to approve or reject at the polls any act of the Legislature." Okla. Const. art. V, § 1. In the 2002 
referendum concerning public contracts, Oklahoma's electorate indicated that limiting vendors' liability is not in the 
public interest. See Okla. State Election Bd., Gen. Election Nov. 5, 2002, Summary Results, available at 
http://www.state.ok.us/~elections/02gen.html. A limitation of liability provision which releases a vendor from 
responsibility for damages caused by its own negligence or intentionally wrongful acts puts the vendor's interest 
above that of the public. Such a clause is, therefore, not only constitutionally suspect but void as against public 
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policy.  


¶14 This office recognizes that the provisions of Article X, Sections 23 and 26, create problems when contracting 
with vendors who ask the State to assume their potential liability, especially when a vendor is the sole source for 
a particular good or service, or when the state's operations are so dependent on a particular vendor's product that 
the State effectively loses its bargaining power. There is no easy answer to this issue, but we believe there is at 
least one possibility, albeit with its own problems, that would satisfy the constitutional debt provisions and public 
policy considerations. That approach is to ensure that no obligation is created under the constitutional provisions 
by eliminating the uncertainty associated with contingent liabilities.  


¶15 Attorney General Opinion 01-2 determined that a contract provision limiting a vendor's liability created a 
contingent obligation because the proposed indemnity was "indefinite in term and uncertain in amount." Id. at 12 
(quoting A.G. Opin. 96-7, at 18). Therefore, if the State could make certain the time and amount of payment and 
encumber funds sufficient to pay the amount when the contract was executed, no "obligation" in the constitutional 
sense would be created. This approach has been advocated by Ohio's Attorney General in several opinions 
addressing debt creation under that state's Constitution. See, e.g., Ohio Ops. Att'y Gen. 96-060 (1996), 1996 WL 
708356; 99-049 (1999), 1999 WL 756681; 2003-035 (2003), 2003 WL 22720012; 2005-007 (2005) 2005 WL 
526809.  


¶16 Based on state case law, Ohio's Attorney General determined that a hold harmless or indemnification clause 
in a state contract could comply with the state's constitutional debt and appropriation provisions 4 as long as it met 
the following criteria: (1) "the clause may obligate the state only for the duration of the [fiscal year] in which the 
contract is executed" and cannot "bind the state for any length of time beyond that [period]"; (2) "the clause must 
specify a maximum dollar amount for which the state is obligated"; and (3) the amount specified must be 
appropriated to the contracting state agency and encumbered as available for payment prior to the contract's 
execution. Ohio Op. Att'y Gen. 96-060 (1996), 1996 WL 708356, at *9 (interpreting State v. Medbery, 7 Ohio St. 
522 (1857)). The Attorney General cautioned that even if these three criteria were met, however, "a state agency 
also should consider whether agreeing to include such clauses in its contracts is prudent or advisable as a matter 
of public fiscal policy." Id. at *11. 


¶17 This approach, although perhaps difficult to implement, would satisfy the legal requirements of Okla. Const. 
art. X, § 23 (for state agencies) and Section 26 (for municipalities and other political subdivisions of the state). A 
state entity and a vendor could negotiate and incorporate into a contract the amount of contingent liability the 
State would bear for a certain contract period, with the vendor being liable for any damages exceeding the 
agreed-upon amount. The state entity would then ensure that sufficient funds were appropriated and encumbered 
to cover the amount before the contract was executed. The extent to which the State should protect itself in a 
procurement contract against risk associated with a vendor's intentionally wrongful acts or negligence is a policy 
question for the procuring agency and perhaps the State Purchasing Director, not a question of law this office can 
answer. 74 O.S. 2001, § 18b(A)(5).  


¶18 We affirm the conclusions of Attorney General Opinions 78-256, 96-7, and 01-2. With those Opinions and the 
requirements of Okla. Const. art. X, §§ 23 and 26 in mind, we turn to your specific questions. The answers given 
assume that any contract containing a limitation of liability clause must incorporate some means to fund the 
potential liability, as mentioned previously.  


¶19 1. Does the prohibition on limitation of liability clauses apply only to contracts for goods, 
only to contracts for services, or to all state contracts? 


¶20 The prohibition applies to all state contracts. The constitutional provisions apply regardless of the subject 
matter of a contract and include contracts for both goods and services.  


¶21 2. Does the prohibition on limitation of liability clauses apply only to clauses that limit 
direct damages, or are state agencies also prohibited from entering into contracts that limit a 
private vendor's liability for indirect, incidental, special, punitive, or consequential damages?


¶22 The prohibition applies to clauses that limit any damages, regardless of type, that the State could collect from 
a vendor in a contract action. 5  
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¶23 3. Are state agencies also prohibited from entering into contracts that limit a private 
vendor's liability for loss of profits, revenue, data, or data use? 


¶24 Yes, if the loss of profits, revenue, data, or data use results from the vendor's, rather than the state's, 
negligence or intentionally wrongful acts.  


¶25 4. May a state agency enter into a contract whereby a private vendor accepts unlimited 
liability for damages caused by the vendor's negligent or intentionally wrongful acts only if 
the State agrees that the vendor will have sole control of the defense of any claims? 


¶26 You indicate that some vendors submit contract clauses which state that the vendor will pay the cost of the 
state's defense if a third party sues the State alleging damages arising from a state contract with the vendor; in 
return for this promise, the vendor demands sole control over defending the case. Such a contract clause 
attempts to waive the State's legal rights and defenses before a lawsuit ever arises. No purchasing officer has the 
authority to agree to such a clause; State law provides that this authority belongs only to the Attorney General. 
Title 74, Section 18b(A)(3) reads as follows:  


A. The duties of the Attorney General as the chief law officer of the state shall be:  


. . . .  


3. To initiate or appear in any action in which the interests of the state or the people of the state are 
at issue, . . . and prosecute and defend in any court or before any commission, board or officers any 
cause or proceeding, civil or criminal, in which the state may be a party or interested; and when so 
appearing in any such cause or proceeding, the Attorney General may, if the Attorney General 
deems it advisable and to the best interest of the state, take and assume control of the prosecution 
or defense of the state's interest therein[.]  


Id.  


¶27 The Attorney General is the only person who could agree with a vendor to allow it to have sole control over 
the state's defense, and then only once a lawsuit had actually arisen. "In the absence of explicit legislative or 
constitutional expression to the contrary, the attorney general possesses complete dominion over every litigation 
in which he properly appears in the interest of the state whether or not there is a relator or some other nominal 
party." State ex rel. Nesbitt v. Dist. Court, 440 P.2d 700, 707 (Okla. 1967), overruled on other grounds by 
Beidleman v. Belford, 525 P.2d 649 (Okla. 1974); see also A.G. Opin. 78-256 at 597-98 (concluding that such a 
clause is "unenforceable as being illegal in that the State Board of Public Affairs is not the proper state agency to 
make such a decision and cannot do so under the guise of negotiating and performing a contract with a private 
entity"). Because both the Oklahoma Supreme Court and the Legislature have granted to the Attorney General 
control over litigation in which the State has an interest, no other person can cede control of a lawsuit to a vendor 
or waive in advance the state's defenses. Therefore, such a contract clause is prohibited. 


¶28 5. Does the prohibition on limitation of liability clauses apply to license agreements (also 
known as "shrinkwrap licenses") enclosed with off-the-shelf computer software products? 
(This question relates to boxed, off-the-shelf software products that come with packaged 
warranties.) 


¶29 Mass software licenses such as shrinkwrap, clickwrap, and browsewrap 6 (collectively, quickwraps) are unlike 
conventional contracts in that: (1) the buyer indicates acceptance by some act other than a signature on a writing; 
(2) they are not negotiated, but are a "take it or leave it" type of agreement; and (3) they are intended for use by a 
large group of end-users "for which negotiated licenses would be financially, administratively or otherwise 
infeasible." Terry J. Ilardi, Mass Licensing - Part 1: Shrinkwraps, Clickwraps and Browsewraps, 831 PLI/Pat. 251, 
255 ( 2005). Typically, quickwrap licenses contain limitation of liability clauses with language similar to that cited 
in your questions. You ask specifically about such clauses contained in shrinkwrap licenses. 7  


¶30 With shrinkwrap agreements, the packaged software is technically an offer which a buyer is free to accept or 
reject ("pay now, terms later"). The buyer triggers the agreement by opening the package and indicates 
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acceptance of the license terms contained therein by failing to return the software within a specified period of 
time. Id. at 256. Thus, the contract is formed not when an order is placed or the software is purchased, but after 
the buyer has had a chance to inspect both the software and the terms accompanying it. ProCD, Inc. v. 
Zeidenberg, 86 F.3d 1447, 1452-53 (7th Cir. 1996). While a few courts have found shrinkwrap agreements to be 
unenforceable, most courts have held them to be valid. 8  


¶31 For courts that have found shrinkwrap agreements enforceable, such agreements do not raise any new legal 
issues, but are merely another form of transaction, common in the sale of consumer goods, that requires payment 
before the buyer knows all the terms of the agreement. See, e.g., ProCD, 86 F.3d at 1451 (comparing purchasing 
boxed software to buying consumer goods whose warranties are viewable only after the sale). In ProCD, the court 
analyzed the shrinkwrap agreement as a sale of goods under Article 2 of the UCC (enacted in Oklahoma as 12A 
O.S. 2001 & Supp.2005, §§ 2-101 - 2-725). Id. at 1452. Section 2-204(1) of the UCC (12A O.S. 2001, § 2-204(1)) 
states that agreement may be shown by the conduct of the parties. The court found the defendant was bound by 
the license agreement because his failure to return the software for a refund indicated acceptance of the license 
terms contained within the box. Id.  


¶32 In the question you raise, under the reasoning of ProCD and similar cases, a limitation of liability clause 
contained in a shrinkwrap agreement is part of the contract if the State keeps the software. A buyer may still, 
however, reject certain terms in such an agreement and propose different terms, either before the purchase (by 
obtaining a copy of the shrinkwrap agreement before placing an order) or before the post-sale acceptance-or-
refund period expires. The Oklahoma version of the UCC allows a party, like the State, to attempt to modify the 
terms of a sale of goods, including a shrinkwrap agreement. Title 12A, Section 2-207 provides as follows:  


(1) A definite and seasonable expression of acceptance or a written confirmation which is sent 
within a reasonable time operates as an acceptance even though it states terms additional to or 
different from those offered or agreed upon, unless acceptance is expressly made conditional 
on assent to the additional or different terms. 


(2) The additional terms are to be construed as proposals for addition to the contract. 
Between merchants such terms become part of the contract unless:  


(a) the offer expressly limits acceptance to the term of the offer;  


(b) they materially alter it; or  


(c) notification of objection to them has already been given or is given within a reasonable time after 
notice of them is received.  


(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a 
contract for sale although the writings of the parties do not otherwise establish a contract. In such 
case the terms of the particular contract consist of those terms on which the writings of the parties 
agree, together with any supplementary terms incorporated under any other provisions of this act.  


Id. (emphasis added).  


¶33 A "merchant" is a person who either deals in goods of the kind being offered or someone who "by his 
occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the 
transaction." 12A O.S. Supp.2005, § 2-104(1). "'Between merchants' means in any transaction with respect to 
which both parties are chargeable with the knowledge or skill of merchants." Id. § 2-104(3). Under these 
definitions, a state purchasing officer or other employee involved in a shrinkwrap license transaction who is 
knowledgeable about the offered goods would qualify as a merchant. See, e.g., Miss. Op. Att'y Gen. 98-0288 
(1998), 1998 WL 304154, at *3 (finding that that State Department of Information Technology Services, as well as 
other state entities and employees with sufficient knowledge or skill, qualified as merchants under the state 
version of the UCC). 


¶34 If the State initiates a purchase order for boxed software indicating terms such as quantity, price, etc. and the 
vendor ships the software with a license agreement which includes a limitation of liability clause not previously 
agreed upon, courts disagree whether the license is a proposal to add additional or different terms to the contract 
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under Section 2-207. See, e.g., M.A. Mortenson Co. v. Timberline Software Corp., 998 P.2d 305, 311-12 (Wash. 
2000), but contra, 316-17 (Sanders and Alexander, JJ., dissenting). In any case, the State may negotiate the 
limitation of liability clause in a shrinkwrap license (either before or after purchase) and seek to make it conform to 
the constitutional requirements cited above by conditioning the State's acceptance upon the vendor's agreement 
to alter the limitation of liability clause.  


¶35 6. May a state agency enter into a contract limiting a private vendor's liability for 
damages resulting from advice and/or assistance the private vendor provided to the agency 
in implementing software applications? 


¶36 See the answer to Question 1. The constitutional requirements apply to contracts for both goods and 
services. Rendering advice and/or assistance in implementing software applications pursuant to a contract 
constitutes providing services.  


¶37 7. May a state agency enter into a contract that clearly limits a vendor's liability if the 
contract also includes the language, "To the extent that the limitation of liability contained 
herein is construed by a court of competent jurisdiction to be a limitation of liability in 
violation of Oklahoma law, such limitation of liability shall be void"? 


¶38 See the answer to Question 1. Regarding the quoted language, it essentially says the limitation of liability 
clause is valid unless or until a court finds otherwise, and is similar to a clause that says liability is limited "to the 
extent allowed by Oklahoma law." This statement is not prohibited in state contracts, but is superfluous. If the 
State cannot under the Constitution agree to a particular limitation of liability clause, the clause is void and the 
quoted language has no legal effect. If, on the other hand, the clause specifies a maximum dollar amount and 
time period for which the State is obligated and funds are appropriated and encumbered for the contingent 
obligation, the clause is valid and enforceable. Inserting "to the extent allowed by law" or similar language does 
not change this result. See, e.g., Ohio Op. Att'y Gen. 2005-007 (2005), 2005 WL 526809, at *6; Miss. Op. Att'y 
Gen. 2002-0488 (2002), 2002 WL 31663364, at *1.  


¶39 8. May a state agency enter into a contract containing language in the clause proposed in 
Attachment "A" to this question? 


¶40 9. May a state agency enter into a contract containing language in the clauses proposed 
in Attachment "B" to this question? 


¶41 This office does not generally construe contracts in Attorney General Opinions, but will address a public 
entity's authority to agree to a particular contract term if the question can be answered as a matter of law. 74 O.S. 
2001, § 18b(A)(5). You have submitted with your questions two attachments containing proposed contract 
language. Attachment "A" states as follows: 


Unlimited liability will apply only to direct damages incurred by the State for death, physical 
injury or damage to real or tangible personal property of the State , except to the extent caused 
by the negligence or willful misconduct of the State, its employees, agents, contractors, 
representatives or third parties. In no event will VENDOR be liable for indirect, incidental, 
special, consequential damages, or damages resulting from lost data or lost profits, or costs 
of procuring substitute goods, software or services, however arising, even if it has been 
advised of the possibility of such damages. For all other direct damages, VENDOR'S liability 
for such damages arising out of, relating to or in any way connected with the relationship of the 
parties, the agreement, or the provision or non-provision of software or services (whether in 
contract, tort, or otherwise) shall in no event exceed the amount received by VENDOR from the 
State under this agreement, and if such damages result from specific services, such liability 
shall be limited to two times the fees paid for the service giving rise to the liability from which the 
claim arose. 


¶42 Letter from John S. Richard, Director, Department of Central Services, to W.A. Drew Edmondson, Attorney 
General of Oklahoma (Jan. 24, 2006) (on file with the Oklahoma Attorney General's Office) (emphasis added). 
This clause disclaims vendor liability for any damages other than direct damages, and limits direct damages to the 
amount of the contract or, in certain circumstances, to twice the contract amount. Regarding damages other than 
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direct damages, see the answer to Question 2. As for limiting the vendor's liability to the contract amount, or twice 
that amount, a state purchasing officer is not authorized to agree to this clause if it creates an obligation for which 
no appropriation has been made, as addressed above.  


¶43 You also attached a second sample limitation of liability clause labeled "Attachment B." It reads as follows:  


a) NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE, 
OR CONSEQUENTIAL DAMAGES, OR ANY LOSS OF PROFITS, REVENUE, DATA, OR DATA 
USE. VENDOR'S MAXIMUM LIABILITY FOR ANY DAMAGES ARISING OUT OF OR RELATED 
TO THIS AGREEMENT OR YOUR ORDER, IN CONTRACT OR TORT, SHALL BE LIMITED TO 
THE AMOUNT OF THE FEES YOU PAID VENDOR UNDER THIS AGREEMENT, AND IF SUCH 
DAMAGES RESULT FROM YOUR USE OF PROGRAMS OR SERVICES, SUCH LIABILITY 
SHALL BE LIMITED TO THE FEES YOU PAID VENDOR FOR THE DEFICIENT PROGRAM OR 
SERVICES GIVING RISE TO THE LIABILITY.  


b) Notwithstanding the limitation on direct damages stated in a) above, VENDOR shall indemnify 
Customer for claims of bodily injury and/or tangible personal property damage resulting from 
negligent or intentionally wrongful actions or omissions of an [sic] VENDOR employee in the 
performance of obligations under this agreement to the extent such actions or omissions were not 
caused by Customer or any third party; provided, however, that (i) Customer notifies VENDOR 
within thirty (30) days of Customer's receipt of a claim; (ii) VENDOR has sole control of the defense 
and all related settlement negotiations, to the extent permitted by law (provided, however, without 
Customer's written consent, VENDOR may not admit that Customer has any liability, obligate 
Customer to pay any non-reimburseable sum or make any admission of a wrongdoing by Customer 
in conjunction with the defense or as a result of the settlement of the claim); and (ii) [sic] Customer 
provides VENDOR with the assistance, information and authority reasonably necessary to perform 
the above; reasonable out-of-pocket expenses incurred by Customer in providing such assistance 
will be reimbursed by VENDOR.  


As used in this section b), the term "tangible personal property" shall not include software, 
documentation, data or data files. VENDOR'S liability shall not apply to damages incurred from use 
of any software.  


c) This agreement applies only to the license of commercially available VENDOR software and 
standard technical support for such software. This agreement does not apply to any VENDOR 
consulting services that you may order. In the event you wish to order VENDOR consulting services, 
that order will be under a separate written agreement containing the terms of such order, including 
the terms for any limitations of liability.  


To the extent that the limitation of liability contained herein is construed by a court of competent 
jurisdiction to be a limitation of liability in violation of Oklahoma law, such limitation of liability shall 
be void.  


Id. This clause poses several issues, some of which have already been addressed above in the answers to 
Questions 2 (excluding all but direct damages), 3 (excluding damages for loss of profits, revenue, data, or data 
use), 4 (granting the vendor sole control over defense of claims), and 7 (including an inoffensive, but legally 
ineffective, clause). 


¶44 Some language at first glance appears unobjectionable, such as, "VENDOR shall indemnify Customer for 
claims of bodily injury and/or tangible personal property damage resulting from negligent or intentionally wrongful 
actions or omissions of an [sic] VENDOR employee." Id. ¶ b). "Tangible personal property," however, is then 
defined to exclude "software, documentation, data or data files," the very things that the vendor apparently 
intends to provide to the State in this contract. Id. Thus, the vendor is not liable if its employee negligently or 
intentionally destroys, corrupts, or fails to properly maintain software, documentation, data or data files, which 
could potentially cost the State as much as a claim for bodily injury or injury to tangible personal property arising 
from conduct of the vendor's employee. This clause is a tacit limitation of liability in favor of the vendor and should 
be treated as if it were clearly labeled as such.
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¶45 It is, therefore, the official Opinion of the Attorney General that:  


1. In accordance with the principles articulated in Wyatt-Doyle & Butler Engineers v. City of 
Eufaula, 13 P.3d 474 (Okla. 2000), Article X, Section 26 (and by extension, Article X, Section 
23) of the Oklahoma Constitution prohibits limitation of liability clauses in all state contracts, 
whether for goods or services, unless at the time the contract is executed funds have been 
appropriated and encumbered to pay for any contingent liability which might arise. 9 Further, 
a limitation of liability clause which creates an unfunded contingent liability is void as 
against public policy. 


2. Absent an appropriation as described in Answer 1, limitation of liability clauses that limit 
any damages, regardless of type, that the State could collect from a vendor in a contract 
action are prohibited.  


3. Absent an appropriation as described in Answer 1, limitation of liability clauses that limit a 
vendor's damages for loss of profits, revenue, data, or data use are prohibited.  


4. The Attorney General is the only person who can agree to grant a vendor sole control over 
the state's defense of any claim arising from a contract with the vendor. State ex rel. Nesbitt 
v. Dist. Court, 440 P.2d 700, 707 (Okla. 1967); 74 O.S. 2001, § 18b(A)(3). See also A.G. Opin. 
78-256, at 597-98. Therefore, a contract clause granting a vendor control over the state's 
defense in a lawsuit before a claim ever arises is prohibited. 


5. Absent an appropriation as described in Answer 1, limitation of liability clauses contained 
in shrinkwrap agreements for packaged off-the-shelf software which limit a vendor's 
damages as in Answers 2 and 3 above, are prohibited.  


6. Absent an appropriation as described in Answer 1, limitation of liability clauses in 
contracts for a vendor to provide advice and/or assistance in implementing software 
applications are prohibited.  


7. Although contract language which states a vendor's liability is limited to the extent 
allowed by law is not prohibited, such language has no legal effect if the State cannot under 
the Constitution agree to a particular limitation of liability clause.  


8. Regarding the proposed language in your Attachment "A," reproduced in full in the text 
above, see Answers 1 and 2.  


9. Regarding the proposed language in your "Attachment B," reproduced in full in the text 
above, see Answers 1, 2, 3, 4, and 7.  


W.A. DREW EDMONDSON 
Attorney General of Oklahoma  


DEBRA SCHWARTZ 
Assistant Attorney General  


FOOTNOTES 


1 Oklahoma's Governmental Tort Claims Act ("GTCA") provides that governmental entities, officers, and 
employees shall only be liable in tort to the extent specified in the GTCA. 51 O.S. 2001, § 153. Thus, the State 
has no authority to assume liability by contract for its own wrongful or negligent acts beyond that allowed under 
the GTCA.  


2 Under some such clauses, the State essentially would assume a risk of exposure to potential damages 
originating in tortious conduct beyond that contemplated by the GTCA, 51 O.S. 2001 & Supp.2005, §§ 151 - 200. 
In the GTCA the State adopted the doctrine of sovereign immunity for itself, its political subdivisions and all of 
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their employees acting within the scope of their employment. 51 O.S. 2001, § 152.1(A). Some limitation of liability 
clauses would require the State in effect to extend its immunity to the vendor and its employees, who are not 
personnel the Legislature intended to protect under the GTCA. Such clauses thus essentially attempt to waive, by 
contract, the sovereign immunity of the State. Nevertheless, the GTCA does not directly apply to the proposed 
clauses because the state's liability, though directly traceable to tortious acts by the vendor and its employees, 
would arise as a matter of contractual obligation. A person injured by the tortious act or omission would sue the 
State in tort, but the State would in turn sue the vendor in contract.  


3 Like Oklahoma, Texas has a similar constitutional provision which applies to state entities. See Tex. Const. art. 
III, § 49.  


4 Ohio Op. Att'y Gen. 96-060 also addressed whether such contract clauses violated the state Constitution's 
prohibition on lending the credit of the state to a private entity, a provision similar to Okla. Const. art. X, § 15. Id. 
at *9. The Attorney General determined that as long as the state received consideration equal to the value of its 
assumption of the contractor's liability there was no violation. Our Opinion does not address this issue.  


5 "Direct" (or general) damages are "[d]amages that the law presumes follow from the type of wrong complained 
of." Black's Law Dictionary 394 (7th ed. 1999). "Consequential" damages are "[l]osses that do not flow directly 
and immediately from an injurious act, but that result indirectly from the act." Id. "Incidental" damages are "[l]osses 
reasonably associated with or related to actual damages." Id. at 395. "Punitive" damages are "[d]amages 
awarded in addition to actual damages when the defendant acted with recklessness, malice, or deceit . . . and . . . 
are generally not recoverable for breach of contract." Id. at 396. "Special" damages are "[d]amages that are 
alleged to have been sustained in the circumstances of a particular wrong." Id. We found no definition for 
"indirect" damages.  


6 "Shrinkwrap" refers to a license contained within a physical package; "clickwrap" refers to licenses in which a 
computer user must assent to certain conditions before being allowed to download or install software; 
"browsewrap" refers to licenses which are available only by clicking on an Internet link. Ilardi, 831 PLI/Pat. at 256-
57.  


7 In referring to shrinkwraps, this Opinion uses the terms "license," "contract," and "agreement" interchangeably 
and does not consider any legal differences in the terms which may matter under the copyright doctrine of first 
sale. ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1450 (7th Cir. 1996).  


8 The law in this area is still unsettled, with courts using varied rationales to find shrinkwrap agreements either 
enforceable or unenforceable. See Kevin W. Grierson, Annotation, Enforceability of "Clickwrap" or "Shrinkwrap" 
Agreements Common in Computer Software, Hardware, and Internet Transactions, 106 A.L.R.5th 309, 319 
(2003).  


9 A vendor remains liable for any damages exceeding the amount the State has by contract agreed to assume.
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2010 Calls Offered Average Speed of Answer AvgerageTalk Time Abandoned Calls Average Abandon Time Abandoned %
January 29658 1:50 3:01 1915 2:28 6.46%
February 29435 2:17 3:02 2547 3:17 8.65%
March 31048 1:34 3:07 1505 2:22 4.85%
April 29290 1:00 3:14 889 1:54 3.04%
May 27507 0:42 3:06 596 1:40 2.17%
June 30086 1:20 3:11 1410 2:38 4.69%
July 31143 2:01 3:20 2158 2:43 6.93%
August 32597 1:06 3:13 1106 1:48 3.39%
September 32392 1:26 3:16 1394 1:45 4.30%
October 31496 1:45 3:17 1638 2:01 5.20%
November 30907 2:05 3:18 2073 2:31 6.71%
December 28636 1:25 3:21 1067 1:47 3.73%
Totals 364195 1:32 3:12 18298 2:14 5.02%


2010 Calls Offered Average Speed of Answer AvgerageTalk Time Abandoned Calls Average Abandon Time Abandoned %
January 3879 0:47 2:04 156 2:01 4.02%
February 3897 0:47 2:01 158 0:59 4.05%
March 4365 0:42 1:55 138 1:25 3.16%
April 4417 0:45 1:58 134 1:59 3.03%
May 4162 0:49 2:01 143 1:44 3.44%
June 4178 0:47 1:59 165 1:57 3.95%
July 4416 0:53 1:58 155 1:32 3.51%
August 4605 0:59 2:05 201 1:43 4.36%
September 4700 1:08 2:07 228 1:59 4.85%
October 4578 1:04 2:08 224 2:15 4.89%
November 4562 0:45 1:55 145 1:37 3.18%
December 4627 0:39 1:58 100 1:32 2.16%
Totals 52386 0:50 2:00 1947 1:43 3.72%


RESERVATION AND RESERVATION SPANISH QUEUE


WMR AND WMR SPANISH







2010 Calls Offered Average Speed of Answer AvgerageTalk Time Abandoned Calls Average Abandon Time Abandoned %
January 1207 0:43 1:47 68 2:25 5.63%
February 1106 0:40 2:54 64 2:24 5.79%
March 1298 0:41 2:52 86 2:38 6.63%
April 1214 0:37 2:47 55 2:19 4.53%
May 1172 0:32 2:37 53 4:07 4.52%
June 1124 0:35 2:45 57 2:28 5.07%
July 1129 0:34 2:58 60 3:59 5.31%
August 1401 0:35 2:57 87 3:17 6.21%
September 1484 0:49 3:11 90 3:55 6.06%
October 1398 0:47 2:46 78 3:16 5.58%
November 1537 0:53 2:51 106 3:18 6.90%
December 1597 0:39 2:44 106 5:29 6.64%
Totals 15667 0:40 2:45 910 3:17 5.81%


2010 Calls Offered Average Speed of Answer AvgerageTalk Time Abandoned Calls Average Abandon Time Abandoned %
January 2702 0:49 1:32 136 1:47 5.03%
February 2802 0:44 1:32 150 1:57 5.35%
March 3053 0:40 1:22 132 1:58 4.32%
April 3241 0:47 1:28 148 1:47 4.57%
May 2899 0:48 1:32 129 1:29 4.45%
June 2974 0:44 1:29 131 1:45 4.40%
July 2652 0:52 1:28 158 1:36 5.96%
August 2866 0:59 1:35 170 1:51 5.93%
September 3107 1:08 1:34 233 2:06 7.50%
October 2735 1:01 1:35 187 2:10 6.84%
November 2653 0:43 1:35 126 1:34 4.75%
December 2425 0:37 1:35 87 1:15 3.59%
Totals 34109 0:49 1:31 1787 1:46 5.24%


2011 Calls Offered Average Speed of Answer AvgerageTalk Time Abandoned Calls Average Abandon Time Abandoned %
January 34409 3:09 3:23 3089 2:51 8.98%
February 25940 2:13 3:29 1920 3:02 7.40%
March 32739 1:08 3:27 1040 1:55 3.18%
April 31306 1:07 3:21 1056 1:45 3.37%
May 31311 0:56 3:22 861 1:37 2.75%
June 32562 1:17 3:25 1280 2:01 3.93%
July 32118 1:06 3:25 1274 1:54 3.97%
August 37280 1:57 3:38 2356 2:26 6.32%
September 35953 3:17 3:27 3844 3:26 10.69%
October 34735 2:19 3:28 3060 2:36 8.81%
November 32705 3:06 3:25 3111 3:28 9.51%
December 29921 1:59 3:24 1763 3:02 5.89%
Totals 390979 1:57 3:26 24654 2:30 6.31%


RESERVATION AND RESERVATION SPANISH QUEUE


FACILITY


PROVIDER QUEUE







2011 Calls Offered Average Speed of Answer AvgerageTalk Time Abandoned Calls Average Abandon Time Abandoned %
January 5838 0:53 1:45 169 2:11 2.89%
February 5041 0:58 1:52 265 1:50 5.26%
March 7375 1:08 1:48 414 1:27 5.61%
April 5781 1:12 2:11 369 1:33 6.38%
May 5722 1:26 2:11 404 2:13 7.06%
June 5972 1:36 2:14 487 1:56 8.15%
July 6156 1:25 2:12 490 2:10 7.96%
August 7304 2:15 2:10 712 2:34 9.75%
September 6463 3:19 2:16 1017 3:32 15.74%
October 6352 3:23 2:20 988 2:14 15.55%
November 6262 3:19 2:29 910 3:42 14.53%
December 5760 2:31 2:19 564 3:24 9.79%
Totals 74026 1:57 2:08 6789 2:23 9.17%


2011 Calls Offered Average Speed of Answer AvgerageTalk Time Abandoned Calls Average Abandon Time Abandoned %
January 1575 0:42 2:24 102 3:34 6.48%
February 1757 0:50 2:37 166 3:19 9.45%
March 1652 0:44 2:46 104 2:31 6.30%
April 1531 0:50 2:40 116 2:26 7.58%
May 1656 1:02 3:00 148 3:05 8.94%
June 1631 1:02 3:08 112 2:55 6.87%
July 1555 1:31 3:41 164 2:35 10.55%
August 1757 2:13 4:23 223 3:38 12.69%
September 1589 2:11 4:04 223 3:08 14.03%
October 1574 1:39 3:47 169 2:40 10.74%
November 1803 1:55 3:50 183 3:11 10.15%
December 1471 1:11 3:26 138 3:43 9.38%
Totals 19551 1:19 3:18 1848 3:03 9.45%


2011 Calls Offered Average Speed of Answer AvgerageTalk Time Abandoned Calls Average Abandon Time Abandoned %
January 2482 0:48 1:34 144 2:27 5.80%
February 2156 0:54 1:43 184 1:56 8.53%
March 2678 1:04 1:45 230 1:50 8.59%
April 2593 1:02 1:51 210 1:52 8.10%
May 2645 1:08 1:46 222 2:04 8.39%
June 2913 1:29 1:56 345 2:03 11.84%
July 2510 1:14 1:56 276 1:41 11.00%
August 2952 2:21 1:49 460 2:27 15.58%
September 2499 2:57 1:59 506 3:20 20.25%
October 2293 3:09 1:51 493 3:14 21.50%
November 2431 3:13 1:59 487 2:36 20.03%
December 2087 2:37 1:57 349 3:08 16.72%
Totals 30239 1:49 1:50 3906 2:23 12.92%


WMR AND WMR SPANISH


FACILITY


PROVIDER QUEUE





		Call Stats






Jan-12 Feb-12 Mar-12 Apr-12 May-12 Jun-12 Jul-12
00 - State Office 3622 3618 3 10 4 1 5
01 - Adair       6,767 6,812 6,949 6,981 6,919 7,012 6,952
02 - Alfalfa     577 588 576 600 593 613 605
03 - Atoka       2,882 2,854 2,820 2,833 2,835 2,782 2,756
04 - Beaver      614 602 593 565 572 590 580
05 - Beckham     3,536 3,506 3,580 3,501 3,473 3,514 3,498
06 - Blaine      1,997 2,024 2,107 2,115 2,078 2,125 2,131
07 - Bryan       8,827 8,786 8,889 8,820 8,830 8,732 8,759
08 - Caddo       6,527 6,496 6,591 6,484 6,414 6,487 6,431
09 - Canadian    11,287 11,206 11,288 11,183 11,217 11,269 11,378
10 - Carter      9,832 9,756 9,883 9,800 9,699 9,772 9,844
11 - Cherokee    9,241 9,361 9,510 9,390 9,336 9,336 9,383
12 - Choctaw     4,238 4,230 4,293 4,275 4,284 4,267 4,289
13 - Cimarron    428 408 432 436 415 425 441
14 - Cleveland   26,197 26,001 26,428 26,120 25,808 25,939 25,718
15 - Coal        1,346 1,324 1,354 1,341 1,357 1,387 1,378
16 - Comanche    16,949 16,999 17,195 16,930 16,930 16,765 16,989
17 - Cotton      977 965 991 983 985 973 966
18 - Craig       3,001 3,008 3,098 3,039 3,004 3,011 2,954
19 - Creek       12,464 12,447 12,768 12,523 12,273 12,334 12,337
20 - Custer      4,211 4,160 4,125 4,084 4,076 4,093 4,175
21 - Delaware    7,805 7,899 7,999 7,938 7,970 7,936 7,918
22 - Dewey       541 546 532 529 519 495 506
23 - Ellis       408 390 388 374 372 370 383
24 - Garfield    10,082 10,098 10,121 9,918 9,867 9,982 9,910
25 - Garvin      4,976 4,966 5,024 4,969 4,924 4,887 4,904
26 - Grady       7,056 6,950 7,086 6,979 6,973 6,981 6,924
27 - Grant       517 514 526 518 509 536 539
28 - Greer       1,094 1,083 1,082 1,075 1,095 1,100 1,138
29 - Harmon      721 703 723 712 711 697 723
30 - Harper      497 496 506 481 470 471 469
31 - Haskell     3,072 3,101 3,189 3,127 3,070 3,052 3,034
32 - Hughes      2,971 2,912 2,968 2,913 2,944 2,872 2,827
33 - Jackson     5,025 4,944 5,044 4,991 4,975 4,989 4,981
34 - Jefferson   1,477 1,444 1,466 1,504 1,484 1,455 1,469
35 - Johnston    2,582 2,584 2,612 2,606 2,613 2,574 2,603
36 - Kay         9,514 9,455 9,588 9,466 9,441 9,446 9,379
37 - Kingfisher  1,962 1,930 2,001 2,026 2,033 2,017 2,018
38 - Kiowa       1,859 1,871 1,880 1,850 1,863 1,864 1,830
39 - Latimer     2,315 2,258 2,285 2,287 2,262 2,230 2,207
40 - LeFlore     10,925 10,957 11,035 10,958 10,782 10,826 10,797
41 - Lincoln     5,321 5,308 5,375 5,304 5,251 5,279 5,345
42 - Logan       5,266 5,261 5,295 5,292 5,280 5,303 5,293
43 - Love        1,940 1,920 1,947 1,938 1,880 1,893 1,907
44 - McClain     4,718 4,758 4,709 4,703 4,661 4,761 4,754
45 - McCurtain   9,396 9,424 9,455 9,341 9,336 9,338 9,256







46 - McIntosh    4,089 4,064 4,097 4,036 3,999 4,017 4,033
47 - Major       989 966 988 984 1,010 1,001 1,016
48 - Marshall    3,196 3,176 3,232 3,245 3,191 3,200 3,153
49 - Mayes       8,284 8,282 8,466 8,372 8,294 8,355 8,357
50 - Murray      2,241 2,263 2,260 2,237 2,206 2,229 2,192
51 - Muskogee    15,859 15,836 16,090 15,940 15,705 15,557 15,566
52 - Noble       1,740 1,731 1,757 1,769 1,729 1,769 1,756
53 - Nowata      1,829 1,847 1,874 1,860 1,879 1,879 1,868
54 - Okfuskee    3,046 3,026 3,061 3,043 2,996 2,976 2,960
55 - Oklahoma    127,381 127,089 128,669 127,434 126,621 127,614 127,516
56 - Okmulgee    8,847 8,836 8,948 8,726 8,536 8,550 8,535
57 - Osage       4,544 4,501 4,555 4,493 4,421 4,404 4,406
58 - Ottawa      7,969 8,033 8,081 7,982 8,024 8,119 8,085
59 - Pawnee      3,178 3,163 3,217 3,206 3,213 3,261 3,232
60 - Payne       8,811 8,709 8,979 8,882 8,759 8,694 8,757
61 - Pittsburg   7,853 7,882 8,014 7,903 7,891 7,880 7,852
62 - Pontotoc    6,758 6,707 6,873 6,877 6,800 6,885 6,902
63 - Pottawatomie 13,853 13,912 14,199 14,136 13,906 14,037 13,977
64 - Pushmataha  2,631 2,600 2,614 2,612 2,617 2,628 2,625
65 - Roger Mills 443 444 459 463 460 450 442
66 - Rogers      10,553 10,576 10,734 10,555 10,422 10,492 10,492
67 - Seminole    5,888 5,897 6,047 5,893 5,854 5,807 5,854
68 - Sequoyah    10,104 10,051 10,152 9,988 9,796 9,793 9,757
69 - Stephens    7,040 6,983 6,956 6,903 6,876 6,867 6,869
70 - Texas co.   3,331 3,336 3,319 3,324 3,311 3,309 3,223
71 - Tillman     1,746 1,746 1,775 1,762 1,734 1,708 1,708
72 - Tulsa       96,080 96,206 97,174 96,148 95,778 96,640 97,305
73 - Wagoner     9,077 9,028 9,177 9,116 9,004 9,003 9,009
74 - Washington  7,290 7,299 7,342 7,238 7,141 7,139 7,157
75 - Washita     1,693 1,658 1,645 1,657 1,656 1,696 1,700
76 - Woods       991 973 987 981 977 933 910
77 - Woodward    2,871 2,882 2,861 2,868 2,784 2,708 2,728







Aug-12 Sep-12
23 6


6,799 6,915
554 580


2,681 2,722
566 561


3,315 3,377
2,050 2,046
8,503 8,825
6,218 6,388


11,157 11,457
9,575 9,833
8,998 9,216
4,215 4,245


433 428
25,169 25,907
1,366 1,371


16,556 16,956
950 961


2,886 2,949
12,085 12,377
4,046 4,141
7,743 7,858


505 513
367 367


9,574 9,829
4,707 4,876
6,732 6,787


518 513
1,125 1,128


720 724
477 497


3,002 3,043
2,740 2,751
4,782 4,826
1,432 1,430
2,557 2,647
9,106 9,485
1,990 2,046
1,784 1,861
2,174 2,291


10,596 10,714
5,191 5,357
5,122 5,231
1,900 1,914
4,500 4,664
9,040 9,212







3,874 3,991
1,018 1,051
3,071 3,113
8,130 8,309
2,103 2,158


15,283 15,688
1,721 1,783
1,870 1,919
2,957 2,950


124,675 127,501
8,202 8,360
4,345 4,408
7,809 7,939
3,133 3,169
8,593 8,744
7,617 7,754
6,718 6,922


13,481 13,921
2,612 2,636


415 452
10,164 10,416
5,773 5,882
9,450 9,515
6,703 6,753
3,175 3,191
1,650 1,676


94,545 96,635
8,791 9,066
6,929 7,093
1,647 1,663


919 937
2,662 2,705





		County By County Member






Items Needed for Monthly Utilization Report:  
 


1. Call Statistics 
• Date 
• Calls Offered 
• Average Speed of Answer 
• Average Call Time  
• Abandoned Calls  
• Average Abandoned Time  
• Abandoned Percentage  


 
2. Complaints 


• Complaint Summary – Type/Valid/Closed  
• Complaint Details – Complaining Party/Complaint Against/Details of 


Complaint 
 


3. Unduplicated Riders 
• All Riders with 1 or more trips  
• Level of Service 
• Verified or Cancelled  
• Unduplicated Riders by County  


 
4. Trips by Provider 


• Trips by Provider by County  
• Trips by Provider by Level of Service 
• Trips by Provider by list of Active Drivers  


 
5. Trips  


• Gas Reimbursement by County  
• County by Facility Type- LOS  
• County by Advanced Notice Report  
• Volume by Type  


 
6. Denials  


• Denials Report – Trip Date/Trip ID/Level of Service/Denial Date 
• Denial Audit  


 
7. Potential Providers 


• Potential Provider  
• City  
• Date  
• Response  


 
 








Items Needed for Uniform Cost Report: 
 


1. Operating Expenses 
• Salaries  
• Equipment  
• Occupancy  
• General  
• Corporate Expenses 
• Communication  
• Administrative  
• Medicaid Paid  
• Any Other Operating Expenses 


 
2. Revenue 


• Total Revenue  
• Net Income Before Taxes 
• Net Income After Taxes  
• Oklahoma Annual Revenue  
• Company Wide Annual Revenue  








MMIS ACCESS REQUIREMENTS 
MMIS Access provisions are currently being updated to provide security enhancements which 
include alternative methods of authentication.   
1. Contractor shall provide its own hardware, software and information technology 
 support services necessary to meet the infrastructure requirements for accessing 
 the Medicaid Management Information System (MMIS) production environment 
 and/or other MMIS applications and/or the MMIS test environment as detailed 
 below: 


A. Connection Options – Contractor shall use one of the following: 
i. Leased line from Contractor to OHCA’s fiscal agent with an 


Ethernet or Fast Ethernet handoff; or 
ii. VPN (virtual private network) connection across the internet to 


OHCA’s fiscal agent with high speed internet access and as well as 
a device capable of establishing a VPN tunnel with OHCA’s fiscal 
agent’s hardware; or 


iii. Internet Browser compatible with OHCA version (currently 
utilizing: Internet Explorer Version 7.0 or above). 


 
B. Transmission – Contractor shall encrypt all connections with OHCA’s 


fiscal agent utilizing all of the following minimum standards: 
i. Authentication Algorithm- SHA; 


ii. Encryption Algorithm- AES 256; 
iii. Group 5 Diffie-Hellman; and 
iv. Security Protocol- ESP  


 
C. Authentication - Contractor shall establish a one-way Microsoft Active 


Directory trust with OHCA’s fiscal agent in which the fiscal agent will 
trust the Contractor with one of the following to ensure that Domain 
controllers and DNS (domain name system) servers on both networks 
communicate properly: 


 
  Either servers with publicly registered IP (internet protocol) addresses 


 or servers with private IP addresses which require the following: 
 


i. Static NAT (network address translation) for each Domain 
Controller and DNS server (IP range to be assigned by OHCA’s 
fiscal agent). 


ii. A manually configured DNS Zone with all DNS servers and 
Domain controllers only on the Contractor’s network. This zone 
shall be manually set to reflect the Static NAT addresses of each of 
the servers. 


 
D. Once an acceptable DNS Zone is established for the trust, OHCA’s 


fiscal agent and the Contractor shall exchange DNS records. 
Contractor shall update and exchange DNS records if additional 
Domain Controllers are added to the Contractor’s network.  


 







 
2. Contractor shall: 


A. Submit requests for employee passwords for the MMIS; 
B. Train appropriate staff to use the MMIS; 
C. Notify OHCA when an issued password is no longer needed due to 


termination of employment or change in duties within five (5) business 
days; 


D. Ensure that its employees are informed of importance of system 
security and confidentiality including HIPAA; 


E. Document and notify OHCA of system problems to include type of 
problem, action(s) taken by Contractor to resolve problem and length 
of system down-time within eight (8) hours of problem identification; 
and 


F. Provide a Microsoft Active Directory user account for use with the 
MMIS production environment. 


 
 
 








Monthly historical trip documentation referenced by county for calendar year 2012


Gross Trips


Janruary 2012 Ambulatory 70,380


Ambulatory Extra Passenger 465


Stretcher 111


Wheelchair 16,052


Wheelchair Extra Passenger 10


February-12 Ambulatory 68,315


Ambulatory Extra Passenger 540


Stretcher 79


Wheelchair 15,476


Wheelchair Extra Passenger 17


March-12 Ambulatory 70,698


Ambulatory Extra Passenger 616


Stretcher 85


Wheelchair 16,475


Wheelchair Extra Passenger 27


April-12 Ambulatory 68,750


Ambulatory Extra Passenger 437


Stretcher 62


Wheelchair 15,806


Wheelchair Extra Passenger 18


May-12 Ambulatory 72,960


Ambulatory Extra Passenger 453


Stretcher 85


Wheelchair 16,525


Wheelchair Extra Passenger 23


June-12 Ambulatory 69,290


Ambulatory Extra Passenger 485


Stretcher 75


Wheelchair 15,898


Wheelchair Extra Passenger 22


July-12 Ambulatory 71,174


Ambulatory Extra Passenger 597


Stretcher 70


Wheelchair 15,964


Wheelchair Extra Passenger 18


August-12 Ambulatory 77,656


Ambulatory Extra Passenger 691


Stretcher 53







Wheelchair 17,138


Wheelchair Extra Passenger 23


September-12 Ambulatory 66,804


Ambulatory Extra Passenger 437


Stretcher 53


Wheelchair 15,020


Wheelchair Extra Passenger 26
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High 


I. Price Based 


II. Value/Performance Based 


IV. Unstable Market 


III. Negotiated-Bid 
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High 


Owner selects vendor 
Negotiates with vendor 
Vendor performs 


Contractor minimizes 
risk 


Client minimizes 
risk 







What is Performance or Value-Based 
Contracting 


• In the performance-based approach, an 
agency says what problem needs to be solved 
and allows contractors to make bids detailing 
their proposed solutions.  


According to:  .com 







Price vs. Performance Based 


Price-Based: 
• Agency tells the vendor what to do and how to do it 
• Agency gets the minimum acceptable quality for the lowest 


possible price 
 
Performance-Based: 
• Agency tells the vendor what its objectives and budget are 
• Vendor tells agency the best way to achieve its objectives 


within its budget 
 
  







Oklahoma’s PIPS Experience 
2008-2012 


• Procurement savings of $30 million 
• Percent where selected vendor was lowest 


cost: 92% 
• Budget deviation after award: -.0003% 
• Schedule deviation after award: 0.5% 
• Agency satisfaction with PIPS: 9.5/10 
• Vendor satisfaction with PIPS: 9.8/10 
 







What does PIPS offer? 


• Saves time and effort for OHCA and bidders 
• Bidders with superior expertise can easily 


differentiate themselves 
• OHCA doesn’t have to know exactly what it 


wants and can rely on bidder expertise 
• Bidder develops its own plan, measures 


deviations, and controls the project 
• Simple and transparent, relying on verifiable 


metrics and dominant information 
 
 







 
• Simple and concise 


 
• Understandable to non-experts 


 
• Demonstrates understanding of the project 
 
• Always verifiable and generally quantitative 


 
• Careful – quantitative is not ALWAYS dominant 



Presenter

Presentation Notes

Dominant information simplifies everyone’s decision making.







• Roof material is high performing: 
 


– Tensile strength is 800 PSI 
– Elongation is 300% 
– Tear strength is 400 lbs 
– Xenon testing: 10,000 hrs 


• Roof material has been installed on 
65 buildings and is performing: 
 


– Average Roof Age: 25 years 
– Percent Not Leaking: 99% 
– Customer Satisfaction: 9.8/10 
 


Non-Dominant Dominant 


 Non-Dominant 


Just because you use numbers does NOT mean it’s 
dominant if it’s not clear and understandable to non-
experts. 



Presenter

Presentation Notes

Specifications should not be confused with imperative (dominant) information. Meeting specifications does not necessarily give you the result. 







Performance Information Procurement System 


CLARIFICATION 


Vendor is an Expert 


Vendor expertise must be proven 


Vendor is an Expert 


Dominant 
Simple 
Differential 


Clarification  
Both parties 
may walk 


Risk Management 
Quality Control 
Quality Assurance 







    PIPS PROCESS 
 
 Vendor is an expert 


Filter 1 
Past 


Performance 
Information 


Filter 2 
Project 


Capability 


Filter 4 
Prioritize  
(Identify  


Best Value)  


Filter 5 
Cost 


Verification 
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Pre-Award 


Period 
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Filter 3 
Interview 


Aw
ar


d 


High 


Low 


Blind Rating 
Technical Risk of 


Competitors 
Non-technical 


risk (no control) 
Value Added 
Cost Proposal 


Milestones 
(percentage 


quicker) 


PA Docs 
WRR 
RMP 


Tech. Coord. 
 


Criteria 
Interview 


TR 
NTR 
VA 


Cost 
PPI 


Selection Phase 


Dominance 
Check 


 
Ratings are 
dominant 


 
Best value is 
within cost 


range 
 


Vendor’s expertise must 
be proven 







Selection Criteria 


• Past Performance Information (PPI) 
• Project Capability (PC) – 2 pages 
• Risk Assessment Plan (RA) – 2 pages 
• Value Added (VA) – 2 pages 
• Price 
• Interview 
 


 







Rating System 
• Two parts for each item: 


– The Bidder’s claim or statement about its capabilities, approach, risk 
mitigation plan, etc. 


– Dominant information/verifiable metrics to substantiate each claim 
 


 
• High performance indicator with dominant 


information 
 
• No dominant information or unclear or blank 


or providing no information 
 
• Low performance indicator with dominant 


information 


6-10 
 
5 
 
1-4 


 







Project Capability Submittal 


Claim: Best company in the Midwest with a 
unique focus on clean room projects 
Dominant information to substantiate:  
1. 20 clean room projects in the last five years 
2. scope $50M 
3. customer satisfaction 9.5 
4. cost deviation .1% 
5. time deviation 1% 







Risk Assessment Submittal 
Risk: 
Excessive transactions, information flow or complaints 
from client’s personnel 
Claim:  
Project Manager uses the clarification period to identify 
client’s personnel who will cause the most transactions 
and complaints to discuss their expectations, educate 
them about the project plan and minimize unnecessary 
transactions. 


 


Dominant information to substantiate claim:  
1. Project manager has 10.0 rating on last five projects. 
2. Zero complaints at the end of the last five projects.   
3. No deviation from schedule on the last five projects. 







More Risk Plan Examples  
 


• Identified risk: Rapidly rising cost of concrete 
 


• Claim without dominant information 
– The client can be assured all risks associated with material 


escalations will be eliminated because we offer the benefit 
of an experienced project team that includes the most 
detailed, prequalified and extensive list of subcontractors 
and suppliers from around the world. 


 
• Claim with dominant information 


– Since this project requires a substantial amount of 
concrete, we have secured and signed a contract with a 
local concrete manufacturer to prevent any increase in 
cost during the duration of this project. 


 







Value Added Submittal 
Claim: Vendor will track all building major components 
for the first year including energy consumption, and give 
client recommendations to extend life of the building 
 


Verifiable performance metrics:  
1. This service provided on our last five projects.  
2. Performance information:  


– 9.5/10 customer satisfaction with additional service 
– 0 deviation from cost or schedule  
– Customers identified savings of $4 million based on this 


service; references and documentation available upon 
request 







More Value Added Submittal 
Claim: 
 The client’s RFP specifies 10 foot ceilings in the restrooms. While 


10 foot ceilings are desirable in many areas, our experience is 
that lower ceilings in restrooms do not diminish the 
attractiveness or functionality of buildings. Reducing ceiling 
height to 8 feet results in a 5% decrease in cost and a 3% 
reduction in time to complete. 


 
Verifiable performance metrics:  
1. 10 similar buildings completed with 8 foot ceilings in 


restrooms 
2. Client satisfaction with buildings 9.9/10 
3. Buildings rented at 102% of projected rental amount 


 







• OHCA will interview key personnel, including 
the Project Manager and others as specified. 


• All individuals will be interviewed separately 
and preferably in person; OHCA may approve 
telephone interviews in certain circumstances.   


• No substitutes will be allowed after proposals 
are submitted without the consent of OHCA. 


• Questions are non-technical and focus on 
understanding of the project plan and the 
capabilities of the individual and organization. 
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Offices in Principal Cities Worldwide 


15800 Bluemound Road 
Suite 100 
Brookfield, WI  53005 
USA 
Tel +1 262 784 2250 
Fax +1 262 923 3680 
 
milliman.com 
 
Shelly S. Brandel, FSA, MAAA 
Consulting Actuary 
 
shelly.brandel@milliman.com 


 


August 1, 2012 
 
Mr. Kevin Rupe  
Oklahoma Health Care Authority 
Managed Care Division 
4545 North Lincoln Boulevard 
Oklahoma City, OK  73105 
 
Re: State Fiscal Year 2013 Medicaid Non-Emergency Transportation Rates  
 
Dear Kevin: 
 
This letter documents the calculation of actuarially sound capitation rates for Oklahoma’s Medicaid 
Non-Emergency Transportation (NET) program for the state fiscal year (SFY) 2013 contract period 
(July 1, 2012 – June 30, 2013).  Our actuarial certification is also attached. 
 
BACKGROUND 
 
OHCA contracts with LogistiCare to provide NET services for the SoonerRide and SoonerPlan programs.  
OHCA retained Milliman to develop actuarially sound NET capitation rate ranges for the SFY 2013 
contract period.   
 
RESULTS 
 
Table 1 shows the actuarially sound capitation rate ranges for the Temporary Assistance to Needy 
Families (TANF), Aged, Blind and Disabled (ABD), and SoonerPlan aid categories.  The composite 
TANF / ABD capitation rates are based on the calendar year (CY) 2012 YTD (through February) 
distribution of member months.  Please note, the composite rate will change if there is a change in the 
distribution of eligibles by aid category. 
 


Table 1 
Oklahoma Non-Emergency Transportation Program 


July 2012 – June 2013 Capitation Rates Per Member Per Month (PMPM) 


Aid Category 


2012 YTD 
Member Months 


(%) Lower Bound Upper Bound 
SoonerRide 


TANF 77.5% $ 0.44 $ 0.50 
ABD  22.5% 14.24 16.06 
Composite TANF / ABD 100.0% $ 3.55 $ 4.00 


SoonerPlan 
Total N/A $ 0.03 $ 0.10 
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SoonerRide and SoonerPlan NET Capitation Rates 
 
Exhibits 1 and 2 show the calculation of the actuarially sound capitation rate ranges for the TANF and 
ABD populations, respectively.  Exhibit 3 contains the capitation rate ranges for the SoonerPlan 
population.  Table 2 compares the SFY 2013 capitation rates to the SFY 2012 capitation rates: 
 


Table 2 
Oklahoma SoonerRide and SoonerPlan Non-Emergency Transportation Program 


SFY 2013 Capitation Rate Changes 


Category SFY 2013 SFY 2012 Rate Change 
TANF 


Lower Bound   $ 0.44 $ 0.54 -18.5% 
Upper Bound 0.50 0.63 -20.6% 


ABD 
Lower Bound   $ 14.24 $14.27 -0.2% 
Upper Bound 16.06 16.64 -3.5% 


SoonerPlan 
Lower Bound   $ 0.03 $0.03 0.0% 
Upper Bound 0.10 0.11 -9.1% 


 
 
The SFY 2013 rates for the TANF population are about 19.5% lower than the SFY 2012 rates, mostly due 
to a decrease in LogistiCare’s encounter data cost PMPM (from $0.41 in CY 2010 to $0.37 in CY 2011) 
and stable fuel cost projections between CY 2011 and SFY 2013.   
 
The SFY 2013 rates for the ABD population are about 1.8% lower than SFY 2012.  The rate decrease for 
this population is less significant since the base encounter costs did not decrease as they did for the 
TANF population. 
 
The SFY 2013 capitation rate range for the SoonerPlan population is $0.03 to $0.10 (very similar to the 
SFY 2012 range of $0.03 to $0.11). 
 
Note:  Since NET benefits were new to SoonerPlan eligibles in SFY 2012, we did not have a full year of 
historical encounter data for this population from which to develop capitation rates.  Consistent with the 
SFY 2012 NET rate development, the SoonerPlan NET capitation rates in this letter are based on the 
TANF NET capitation rates, adjusted to reflect the services provided and members covered by the 
SoonerPlan program.  While we believe these adjustments provide a reasonable expectation of the 
SoonerPlan NET costs, we recommend that OHCA closely monitor actual costs and update the capitation 
rates midyear if the actual costs are significantly different from these estimates. 
 
METHODOLOGY AND ASSUMPTIONS 
 
We used the following methodology and assumptions to develop the actuarially sound capitation rate 
ranges in Exhibits 1 through 3: 
 


1. Base period NET costs per member per month (PMPM) are based on CY 2011 encounter data 
provided by LogistiCare for the following types of NET trips: 
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> Ambulatory sedan / van 
> Gas reimbursement 
> Public transportation / bus and taxi 
> Stretcher trip 
> Wheelchair van 


 
We validated the encounter data by comparing it to LogistiCare’s 2011 financial statements and 
data used in the prior rate setting calculation.  In our initial comparison, the encounter data claims 
for January and February 2011 were significantly lower than the amounts in the financial 
statements.  Through discussion with OHCA, we determined that it was not feasible for 
LogistiCare to resubmit the encounter data for these months given that over a year had passed 
since they were initially submitted.  Therefore, we adjusted the encounter data payments for 
these months to be more consistent with the financial statement amounts. 
 
Additionally, since the encounter data included two months of payment run-out, we did not make 
any adjustment for incurred but not reported claims to the 2011 data.  
 


2. We projected the CY 2011 base cost PMPM to the SFY 2013 contract period using the following 
assumptions to develop the high and low endpoints of the actuarially sound capitation rate 
ranges: 


 
> Unit cost trend of between 1.5% and 1.7% per year: 


 
 We assumed fuel costs account for between 20% and 27% of the total unit cost for NET 


services.  The US Department of Energy projects gasoline and diesel fuel will decrease 
about 0.3% from CY 2011 to SFY 2013.  Table 3 shows a summary of the Department of 
Energy projections as of June 14, 2012 (annual projections are based on the average of 
the monthly projections within CY 2011 and SFY 2013): 
 


Table 3 
U.S. Department of Energy Fuel Price Projections (Per Gallon) 


Source:  http://www.eia.doe.gov/steo 


Fuel Type CY 2011  SFY 2013 
Gasoline $ 3.58 $ 3.55 
Diesel $ 3.85 $ 3.86 
Average $ 3.72 $ 3.71 
CY 2011 to SFY 2013 Trend Factor = $3.71 / $3.72 = 0.997 


 
 


 We assumed the remaining non-fuel percentage of the total unit cost for NET services 
will increase at a rate similar to the General CPI without food and energy (an annual 
increase of 2.1%).  The CY 2011 to SFY 2013 trend factor is 1.032. 


  



http://www.eia.doe.gov/steo
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 The development of the blended unit cost trend assumptions is shown below: 


 
- Lower bound trend assumption = 27% * 0.997 + 73% * 1.032 = 1.023 


 
• Annual trend rate = 1.5% 


 
- Upper bound trend assumption = 20% * 0.997 + 80% * 1.032 = 1.025 


 
• Annual trend rate = 1.7% 


 
> Utilization trend of between 1% and 3% per year.  The average annual utilization trend based 


on the number of trips was about 2.01% from 2007 to 2011. 
 
> In our SFY 2012 rate development, we included an additional utilization adjustment that 


accounted for the impact on non-emergency transportation utilization due to projected 
increases in fuel costs.  Since fuel costs are now projected to be flat, we removed this factor 
for the SFY 2013 rate development. 
  


> Managed care savings assumptions of between 2% and -2% 
 


> Administration / profit allowance of between 15% to 19% of revenue 
 


 A broker administrative allowance of between 12% and 15% of revenue 
 


 Profit allowance of between 3% and 4% of revenue 
 


3. As of July 1, 2011, the SoonerPlan population was eligible to receive non-emergency 
transportation benefits associated with family planning services only.  As noted above, we did not 
have a full year of encounter data from which to calculate NET capitation rates.  Therefore, we 
applied the same methodology as SFY 2012 to develop the SFY 2013 SoonerPlan capitation 
rates: 
 
> We started with the TANF NET capitation rates 


 
> We estimate that between 1% and 3% of total non-emergency transportation services are 


related to Family Planning benefits.  Therefore, we applied a cost adjustment of 1% to 3% to 
adjust the TANF NET capitation rates to reflect Family Planning services only. 


 
> Based on May 2012 information from the OHCA website, adults represent about 15.5% of 


total TANF members.  Since the SoonerPlan program covers adults only, we made an 
adjustment of 6.47 (1 / 15.5%) to remove children from the membership base. 
 


> The SoonerPlan capitation rates are calculated by multiplying the TANF capitation rates by 
these two adjustments.  The final SoonerPlan capitation rates range from $0.03 to $0.10. 
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CAVEATS AND LIMITATIONS ON USE 
 
This letter is intended for the internal use of OHCA and it should not be distributed, in whole or in part, to 
any external party without the prior written permission of Milliman.  We do not intend this information to 
benefit any third party even if we permit the distribution of our work product to such third party.  
We understand OHCA will distribute this letter to CMS and the NET contractor once it is issued in its final 
form. 
 
This letter provides rates for the Medicaid NET program.  This information may not be appropriate, and 
should not be used, for other purposes. 
 
The actual cost of NET services will likely differ from the estimates in this letter based on how these 
services are actually delivered by the broker.  In preparing this information, we relied on information 
provided by OHCA.  We accepted this information without audit, but reviewed the information for general 
reasonableness.  Our recommendations may not be appropriate if this information is not accurate. 
 
I am a member of the American Academy of Actuaries and I meet the Qualification Standards of the 
American Academy of Actuaries to render the actuarial opinion contained herein. 
 
The terms of Milliman’s contract with OHCA effective June 23, 2009 apply to this letter and its use. 
 
 


                 
 
 
Please call me at (262) 796-3482 if you have any questions. 
 
Sincerely,   
 
 


  
Shelly S. Brandel, FSA, MAAA 
Consulting Actuary 
 
SSB/zk 
 
Attachments 
 
cc: John Meerschaert 
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Exhibit 1


State of Oklahoma Medicaid
Non-Emergency Transportation Rate Development


SFY2013


TANF


Ambulatory Trip Gas 
Reimbursement


Public 
Transportation Stretcher Trip Wheelchair Van Total


Baseline Cost PMPM:
CY 2011 Billed Charges - Encounter Data 1,652,456$         303,243$            20,469$              1,315$                77,985$              2,055,468$         


CY 2011 Member Months
Reported 5,557,673           


PMPM Service Cost  $                  0.30  $                  0.05  $                  0.00  $                  0.00  $                  0.01 0.37$                  


Projection to SFY 2013:
Unit Cost Trend (CY 2011 to July 2012 - June 2013)


Low (1.5% annual rate) 1.023
High (1.7% annual rate) 1.025


Utilization Trend (CY 2011 to July 2012 - June 2013)
Low (1% annual rate) 1.015
High (3% annual rate) 1.045


Managed Care Savings
Low (-2% savings) 0.980
High (2% savings) 1.020


Administration / Profit Allowance
Low (15% of capitation rate) 1.176
High (19% of capitation rate) 1.235


SFY 2013 Capitation Rate Ranges:
Low 0.44$                  
High 0.50$                  
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Exhibit 2


State of Oklahoma Medicaid
Non-Emergency Transportation Rate Development


SFY2013


ABD


Ambulatory Trip Gas 
Reimbursement


Public 
Transportation Stretcher Trip Wheelchair Van Total


Baseline Cost PMPM:
CY 2011 Billed Charges - Encounter Data 13,175,984$        1,140,204$         824,452$            22,181$              4,763,685$         19,926,505$        


CY 2011 Member Months
Reported 1,674,337           


PMPM Service Cost  $                  7.87  $                  0.68  $                  0.49  $                  0.01  $                  2.85 11.90$                


Projection to SFY 2013:
Unit Cost Trend (CY 2011 to July 2012 - June 2013)


Low (1.5% annual rate) 1.023
High (1.7% annual rate) 1.025


Utilization Trend (CY 2011 to July 2012 - June 2013)
Low (1% annual rate) 1.015
High (3% annual rate) 1.045


Managed Care Savings
Low (-2% savings) 0.980
High (2% savings) 1.020


Administration / Profit Allowance
Low (15% of capitation rate) 1.176
High (19% of capitation rate) 1.235


SFY 2013 Capitation Rate Ranges:
Low 14.24$                
High 16.06$                
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Exhibit 3


State of Oklahoma Medicaid
Non-Emergency Transportation Rate Development


SFY 2013


SoonerPlan


SFY 2013 TANF NET Capitation Rates (Exhibit 1):
Low 0.44$          
High 0.50$          


Adjustment to Cover Family Planning Services Only
Low 0.01
High 0.03


Adjustment to Reflect Coverage for Adults Only 1
Low 6.471
High 6.471


SFY 2013 Capitation Rate Ranges:
Low 0.03$          
High 0.10$          


1  Adults represent 15.5% of total SoonerCare children / parents 
enrollment as of May 2012.  Source:  SoonerCare Adult Fast Facts - 
May 2012, OHCA website.  Adjustment = 1 / 15.5%.
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Appendix A 
Oklahoma Health Care Authority 


Actuarial Certification 
Medicaid Non-Emergency Transportation Program 


July 1, 2012 – June 30, 2013 Capitation Rates 
 
 
I, Shelly S. Brandel, am associated with the firm of Milliman, Inc. and am a member of the American 
Academy of Actuaries and meet its Qualification Standards for Statements of Actuarial Opinion.  I have 
been retained by the Oklahoma Health Care Authority (OHCA) to perform an actuarial certification of the 
Medicaid Non-Emergency Transportation program capitation rates for July 1, 2012 - June 30, 2013 for 
filing with the Centers for Medicare and Medicaid Services (CMS).  I reviewed the development of the 
capitation rates and am familiar with the Code of Federal Regulations, 42 CFR 438.6(c) and the CMS 
“Appendix A, PAHP, PIHP, and MCO Contracts Financial Review Documentation for At-risk Capitated 
Contracts Ratesetting.” 
 
I examined the actuarial assumptions and actuarial methods used to develop the capitation rates for 
July 1, 2012 - June 30, 2013.  To the best of my information, knowledge, and belief, for the period from 
July 1, 2012 - June 30, 2013, the capitation rates offered by OHCA are in compliance with 42 CFR 
438.6(c).  The attached actuarial letter describes the capitation rate methodology. 
 
In my opinion, the capitation rates are actuarially sound, have been developed in accordance with 
generally accepted actuarial principles and practices, and are appropriate for the populations to be 
covered and the services to be furnished under the contract. 
 
In making my opinion, I relied upon the accuracy of the underlying records and data prepared by OHCA.  
A copy of the reliance letter received from OHCA is attached and constitutes part of this opinion.  I did not 
audit the data and calculations, but did review them for reasonableness and consistency and did not find 
material defects.  In other respects, my examination included such review of the underlying assumptions 
and methods used and such tests of the calculations as I considered necessary. 
 
The capitation rates may not be appropriate for a specific organization.  Any organization will need to 
review the rates in relation to the benefits provided.  The organization should compare the rates with its 
own experience, expenses, capital and surplus, and profit requirements prior to agreeing to contract with 
OHCA.  The organization may require rates above, equal to, or below the actuarially sound capitation 
rates. 
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Actuarial methods, considerations, and analyses used in forming my opinion conform to the appropriate 
Standards of Practice as promulgated from time-to-time by the Actuarial Standards Board, whose 
standards form the basis of this Statement of Opinion. 
 
It should be emphasized that capitation rates are a projection of future costs based on a set of 
assumptions.  Actual costs will be dependent on each contracted organization’s situation and experience. 
 
This Opinion assumes the reader is familiar with the Oklahoma Medicaid program, Medicaid eligibility 
rules, and actuarial rating techniques.  The Opinion is intended for the State of Oklahoma and Centers for 
Medicare and Medicaid Services and should not be relied on by other parties.  The reader should be 
advised by actuaries or other professionals competent in the area of actuarial rate projections of the type 
in this Opinion, so as to properly interpret the projection results. 
 
 


 
 
 
 
 


Shelly S. Brandel 
Member, American Academy of Actuaries 
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Mr. John D. Meerschaert, FSA, MAAA
Milliman, Inc.
15800 Bluemound Road, Suite 100
Brookfield, WI 53005


Re: Actuarial Certification of July 1, 2012 - June 30, 2013 Oklahoma Medicaid SoonerRide
and $oonerPlan Non-Emergency Transportation Capitation Rates


Dear John:


I, Kevin Rupe, Director of Member Services for the Oklahoma Health Care Authority (OHCA), hereby
affirm that the data prepared and submitted to Milliman, Inc. (Milliman) for the purpose of certifying the
July 1, 2012 - June 30, 2013 SoonerRide and SoonerPlan Non-Emergency Transportation (NET)
capitation rates were prepared under my direction, and to the best of my knowledge and belief are
accurate and complete. This data includes:


1. Encounter data for services provided by LogistiCare between January 1, 2009 and December
31, 2011


2. Eligibility data for January 1, 2009 through February 28, 2012


3. Other supporting documentation, including:


a. LogistiCare financial data used to validate encounter data
b. A statement that OHCA does not anticipate any program changes to the SoonerRide


program for SFY 2013
c. LogistiCare non emergency trip utilization data
d. Other computer files
e. Conversations concerning supplied data
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County Code Description Count Unique Enrollment Jan 2012 - Sep 2012
00 - State Office 3,739 Data as of 10/11/2012
01 - Adair       9,780
02 - Alfalfa     900
03 - Atoka       4,021
04 - Beaver      924
05 - Beckham     5,349
06 - Blaine      3,038
07 - Bryan       13,423
08 - Caddo       9,530
09 - Canadian    17,292
10 - Carter      14,901
11 - Cherokee    13,644
12 - Choctaw     5,957
13 - Cimarron    628
14 - Cleveland   39,905
15 - Coal        1,951
16 - Comanche    26,974
17 - Cotton      1,539
18 - Craig       4,430
19 - Creek       18,567
20 - Custer      6,432
21 - Delaware    11,436
22 - Dewey       880
23 - Ellis       611
24 - Garfield    15,230
25 - Garvin      7,584
26 - Grady       10,296
27 - Grant       785
28 - Greer       1,638
29 - Harmon      1,016
30 - Harper      739
31 - Haskell     4,430
32 - Hughes      4,159
33 - Jackson     7,264
34 - Jefferson   2,153
35 - Johnston    3,782
36 - Kay         14,212
37 - Kingfisher  3,018
38 - Kiowa       2,765
39 - Latimer     3,383
40 - LeFlore     15,707
41 - Lincoln     7,895
42 - Logan       7,790
43 - Love        2,858
44 - McClain     7,125
45 - McCurtain   13,173







46 - McIntosh    5,975
47 - Major       1,494
48 - Marshall    4,756
49 - Mayes       12,349
50 - Murray      3,328
51 - Muskogee    22,854
52 - Noble       2,615
53 - Nowata      2,809
54 - Okfuskee    4,240
55 - Oklahoma    186,920
56 - Okmulgee    12,559
57 - Osage       6,408
58 - Ottawa      11,963
59 - Pawnee      4,656
60 - Payne       13,900
61 - Pittsburg   11,734
62 - Pontotoc    10,499
63 - Pottawatomie 20,986
64 - Pushmataha  3,748
65 - Roger Mills 678
66 - Rogers      16,013
67 - Seminole    8,517
68 - Sequoyah    14,872
69 - Stephens    10,626
70 - Texas co.   5,259
71 - Tillman     2,523
72 - Tulsa       145,708
73 - Wagoner     13,694
74 - Washington  11,087
75 - Washita     2,535
76 - Woods       1,436
77 - Woodward    4,345
82 - Out of State 2,556
Sum: 936,495
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PART 32. SOONERRIDE NON-EMERGENCY TRANSPORTATION 
 
317:30-5-325. [RESERVED] 
 
317:30-5-326. Provider eligibility 
[Revised 01-02-09] 
 The Oklahoma Health Care Authority (OHCA) is responsible 
for assuring that necessary transportation is available to 
all eligible SoonerCare members who are in need of 
SoonerCare medical services in accordance with 42 CFR 
431.53.  The agency contracts with a broker to provide 
statewide curb to curb coverage for non-emergency 
transportation under the SoonerRide program.  The broker 
provides the most appropriate and least costly mode of 
transportation necessary to meet the individual needs of 
SoonerCare members.  Payment for covered services to the 
broker is made pursuant to the methodology described in the 
Oklahoma Title XIX State Plan.  The agency contracts 
directly with ambulance and air providers for all other 







transportation needs for eligible members not approved by 
SoonerRide. 
 
317:30-5-326.1. Definitions 
[Revised 06-25-12] 


The following words and terms, when used in this 
subchapter shall have the following meaning, unless context 
clearly indicates otherwise. 


"Attendant" means an employee of the nursing facility 
who is provided by and trained by the nursing facility at 
the nursing facility's expense. 


"Emergency" means a serious situation or occurrence 
that happens unexpectedly and demands immediate action such 
as a medical condition manifesting itself by acute symptoms 
of sufficient severity (including severe pain) such that 
the absence of immediate medical attention could reasonably 
be expected, by a reasonable and prudent layperson, to 
result in placing the members' health in serious jeopardy, 
serious impairment to bodily function, or serious 
dysfunction of any bodily organ or part.    


"Medical escort" means a family member, legal guardian, 
or volunteer whose presence is required and medically 
necessary to assist a member during transport and while at 
the place of treatment. A medical escort voluntarily 
accompanies the member during transport and leaves the 
vehicle at its destination and remains with the member.  A 
medical escort must be of an age of legal majority 
recognized under State law. 


"Member/eligible member" means any person eligible for 
SoonerCare and individuals considered to be 
Medicare/SoonerCare full dually eligible. This does not 
include those individuals who are categorized only as 
Qualified Medicare Beneficiaries(QMB), Specified Low Income 
Medicare Beneficiaries (SLMB), Qualifying Individuals-1(QI-
1), individuals who are in an institution for mental 
disease (IMD), inpatient, institutionalized, Home and 
Community Based Waiver members, with the exception of the 
In-home Supports Waiver for Children, the Advantage Waiver, 
the Living Choice demonstration, the Sooner Seniors Waiver, 
the My Life; My Choice Waiver and the Medically Fragile 
Waiver. 


"Nearest appropriate facility" means a medical facility 
that is generally equipped and legally permitted to provide 
the needed care for the illness or injury involved that is 
the closest in geographical proximity to the members' 
residence with exceptions. In the case of approved hospital 
services, it also means that a physician or physician 







specialist is available to provide the necessary care 
required to treat the member's condition. The fact that a 
particular physician does or does not have staff privileges 
in a hospital is not a consideration in determining whether 
the hospital has appropriate facilities.   Thus, non-
emergency transportation service to a more distant 
hospital, clinic, practitioner or physicians' office solely 
to avail a member of the service of a specific physician or 
physician specialist does not make the institution in which 
the physician has staff privileges the nearest institution 
with appropriate facilities. 


"Non-ambulance" means a carrier that is not an 
ambulance. 


"Non-emergency" means all reasons for transportation 
that are not an emergency as defined above. 


"SoonerRide Non-Emergency Transportation (NET)" means 
non-emergency non-ambulance transportation provided 
statewide within the geographical boundaries of the State 
of Oklahoma. 
 
317:30-5-327. Eligibility for SoonerRide NET 
[Revised 06-25-12] 


Transportation is provided when medically necessary in 
connection with examination and treatment to the nearest 
appropriate facility in accordance with 42 CFR 441.170. As 
the Medicaid Agency, OHCA is the payer of last resort, with 
few exceptions.  When other resources are available, those 
resources must first be utilized. Exceptions to this policy 
are those receiving medical treatment through Indian Health 
Services and those eligible for the Crime Victims 
Compensation Act. Individuals considered fully dual 
eligible qualify for SoonerRide. However, SoonerRide 
excludes those individuals who are categorized as: 


(1) Qualified Medicare Beneficiaries(QMB); 
(2) Specified Low Income Medicare Beneficiaries (SLMB); 
(3) Qualifying Individuals-1 and individuals who are in 
an institution for mental disease (IMD); 
(4) inpatient; 
(5) institutionalized(i.e. long-term care facility); 
(6) Home and Community Based Waiver members, with the 
exception of the In-home Supports Waiver for Children, 
the Advantage Waiver, the Living Choice demonstration, 
the Sooner Seniors Waiver, the My Life; My Choice Waiver 
and the Medically Fragile Waiver. 


 
317:30-5-327.1. SoonerRide NET Coverage 
[Revised 06-25-12] 







(a) SoonerRide NET is available for SoonerCare covered 
admission and discharge into inpatient hospital care, 
outpatient hospital care, services from physicians/approved 
practitioners, diagnostic services, clinic services, 
pharmacy services, eye care and dental care under the 
following conditions: 


(1) Transportation is to the nearest appropriate 
facility or medical provider capable of providing the 
necessary services. 


(A) The nearest appropriate facility or provider is 
not considered appropriate if the member's condition 
requires a higher level of care or specialized 
services available at the more distant facility.  
However, a legal impediment barring a member's 
admission would mean that the institution did not 
have "appropriate facilities".  For example, the 
nearest transplant center may be in another state and 
that state's law precludes admission of nonresidents. 
(B) The nearest appropriate facility is not 
considered appropriate if no bed or provider is 
available. However, the medical records must be 
properly documented. 
(C)  Services should be available within 45 miles of 
the members' residence with exceptions. The OHCA has 
discretion and the final authority to approve or deny 
travel greater than 45 miles to access services. 


(i) Members seeking self-referred services are 
limited to the 45 mile radius. 
(ii) Native Americans seeking services at a tribal 
or I.H.S facility may be transported to any 
facility within a 45 mile radius equipped for 
their medical needs with exceptions. Trips to out-
of-state facilities require prior approval. 
(iii) Veterans may be transported to the nearest 
Veterans Affairs (VA) facility equipped for their 
medical needs. Trips to out-of-state VA facilities 
require prior approval. 
(iv) Duals may be transported to any facility 
within a 45 mile radius equipped for their medical 
needs with exceptions. Trips to out-of-state 
facilities require prior approval. 


(2) The service provided must be a SoonerCare covered 
service provided by a medical provider who is enrolled 
in the SoonerCare program; and 
(3) Services requiring prior authorization must have 
been authorized (e.g. travel that exceeds the 45 mile 
radius, out-of-state travel, meals and lodging 







services). 
(b) SoonerRide NET is available on a statewide basis to all 
eligible members. 
(c) SoonerRide NET may also be provided for eligible 
members to providers other than SoonerCare providers if the 
transportation is to access medically necessary services 
covered by SoonerCare. 
(d) SoonerRide NET is available if a member is being 
discharged from a facility to their home.  The facility is 
responsible for scheduling the transportation. 
(e) In documented medically necessary instances, a medical 
escort may accompany the member. 


(1) SoonerRide NET is not required to transport any 
additional individuals other than the one approved 
individual providing the escort services.  In the event 
that additional individuals request transportation, the 
SoonerRide broker may charge those family members 
according to the SoonerRide broker's policies which have 
been approved by the OHCA. 
(2) A medical escort is not eligible for direct 
compensation by the SoonerRide broker or SoonerCare. 


 
317:30-5-327.2. Service availability 
[Revoked 06-25-12] 
 
317:30-5-327.3. Coverage for residents of nursing 
facilities 
[Issued 06-25-07] 
(a) An attendant must accompany members during SoonerRide 
Non-Emergency Transportation (NET).  An attendant must be 
at least at the level of a nurse's aide, and must have the 
appropriate training necessary to provide any and all 
assistance to the member, including physical assistance 
needed to seat the member in the vehicle.  The attendant 
must have the ability to interface with health care 
providers as appropriate.  An attendant must be of an age 
of legal majority recognized under State law. 


(1) The nursing facility must provide an attendant to 
accompany  members receiving NET services. 
(2) The attendant will be responsible for any care 
needed by the member(s) during transport and any 
assistance needed by the member(s) to assure the safety 
of all passengers and the driver of the vehicle.  An 
attendant leaves the vehicle at its destination and 
remains with the member(s). 
(3) When multiple members residing in the same nursing 
facility are being transported to the same provider for 







health care services, the nursing facility may provide 
one qualified attendant for each three members unless 
other circumstances indicate the need for additional 
attendants.  Such circumstances might include but are 
not limited to: 


(A) the physical and/or mental status of the 
member(s), 
(B) difficulty in getting the member(s) in and out of 
the vehicle, 
(C) the amount of time that a member(s) would have to 
wait unattended, etc. 


(4) SoonerRide is not responsible for arranging for an 
attendant.  The services of the attendant are not 
directly reimbursable by the SoonerRide program or 
SoonerCare.  The cost for the attendant is included in 
the SoonerCare nursing facility per diem rate. 
(5) In certain instances, a family member or legal 
guardian may wish to accompany the member for health 
care services.  In such instances, the family member or 
legal guardian may accompany the member in place of the 
attendant.  Only one escort may accompany a member.  The 
escort must be able to provide any services and 
assistance necessary to assure the safety of the member 
in the vehicle. 


(A) When an escort wishes to accompany the member in 
place of an attendant provided by the nursing 
facility, the escort and the nursing facility must 
sign a release form stating that an escort will be 
traveling with the member and performing the services 
which would normally be performed by the attendant.  
This release must be faxed to the SoonerRide broker's 
business office prior to the date of the transport. 
(B) If an escort is used in place of an attendant 
provided by the nursing facility, that escort cannot 
be counted as an escort for any other member who is 
traveling in the same vehicle. 
(C) SoonerRide is not required to transport any 
additional family members other than the one family 
member providing escort services.  In the event that 
additional family members request transportation, the 
SoonerRide broker may charge those family members 
according to the  SoonerRide broker's  policies 
approved by  the OHCA. 
(D) An escort is not eligible for direct compensation 
by the SoonerRide broker or SoonerCare. 


(b) For members who require non-emergency transportation 
for dialysis, one attendant is required to accompany a 







group of up to three dialysis patients when they are being 
transported for dialysis services.  The attendant must 
remain with the patient(s) unless the provider of the 
dialysis treatment and the nursing facility sign a release 
form stating that the presence of the attendant is not 
necessary during the dialysis treatment.  The release must 
be faxed to the SoonerRide broker's business office prior 
to the date of the dialysis service. 


(1) In instances when an attendant does not remain with 
the member(s) during dialysis treatment, SoonerRide  is 
not responsible for transporting the attendant back to 
the nursing facility. 
(2) In instances when an attendant does not remain with 
the member(s) during dialysis treatment, the nursing 
facility is responsible for providing an attendant to 
accompany the member(s) on the return trip from the 
dialysis center.  The nursing facility is also 
responsible for transporting that attendant to the 
dialysis center in order to accompany the member(s) on 
the return trip. 


(c) In the event that a member is voluntarily moving from 
one nursing facility to another, SoonerRide will provide 
NET to the new facility.  The nursing facility that the 
member is moving from will be responsible for scheduling 
the transportation and providing an attendant for the 
member. 
(d) In the event that a nursing facility's license is 
terminated, SoonerRide will provide NET to a new nursing 
facility.  The nursing facility that the member is moving 
from will be responsible for scheduling the NET through 
SoonerRide and providing an attendant to accompany the 
member. 
 
317:30-5-327.4. Coverage for children 
[Issued 06-25-07] 
(a) Services, deemed medically necessary and allowable 
under federal Medicaid regulations, may be covered by the 
EPSDT/OHCA Child Health program even though the services 
may not be part of the OHCA SoonerCare program.  Such 
services must be prior authorized. 
(b) Federal Medicaid regulations also require the State to 
make the determination as to whether the service is 
medically necessary and do not require the provision of any 
items or services that the State determines are not safe 
and effective or which are considered experimental. 
 
317:30-5-327.5. Exclusions from SoonerRide NET 







[Revised 01-18-08] 
 SoonerRide NET excludes: 


(1) transportation of members to access emergency 
services; 
(2) transportation of members by ambulance for any 
reason; 
(3) transportation of members to services that are not 
covered by SoonerCare; and 
(4) transportation of members to services that are not 
medically necessary. 


 
317:30-5-327.6. Denial of SoonerRide NET services by the 
SoonerRide broker 
[Issued 06-25-07] 
(a) In addition to the exclusions listed in 317:30-5-327.5 
of this Part, the SoonerRide broker may deny NET services 
if: 


(1) the nursing facility/member refuses to cooperate in 
determining the member's eligibility; 
(2) the nursing facility/member refuses to provide the 
documentation required to determine the medical 
necessity for NET services; 
(3) the member or attendant exhibits uncooperative 
behavior or misuses/abuses NET services; 
(4) the member is not ready to board NET transport at 
the scheduled time or within 10 minutes after the 
scheduled pick up time; and 
(5) the nursing facility/member fails to request a 
reservation at least three days in advance of a health 
care appointment without good cause.  Good cause is 
created by factors such as, but not limit to any of the 
following: 


(A) urgent care; 
(B) post-surgical and/or medical follow up care 
specified by a health care provider to occur in fewer 
than three days; 
(C) imminent availability of an appointment with a 
specialist when the next available appointment would 
require a delay of two weeks or more; and 
(D) the result of administrative or technical delay 
caused by SoonerRide and requiring that an 
appointment be rescheduled. 


(b) Pursuant to Federal law, SoonerRide will provide 
notification in writing to nursing facilities/member when 
members have been denied services.  This notification must 
include the specific reason for the denial and the member's 
right to appeal. 







 
317:30-5-327.7. SoonerRide provider network 
[Issued 06-25-07] 
(a) The SoonerRide broker will maintain an adequate number 
of appropriate network providers to provide non-emergency, 
non-ambulance transportation services for eligible members. 
(b) If a nursing facility has the capability to provide 
non-emergency, non-ambulance transportation, the SoonerRide 
broker may contract with the nursing facility as a NET 
network provider.  The nursing facility must meet the same 
standards as any other SoonerRide contracted provider for 
vehicle and driver licensing, safety, training, liability, 
and ADA regulations.  Additionally, when a nursing facility 
is contracted as a NET provider, the nursing facility 
cannot limit transportation services to members of a 
specific nursing facility, but must have the same 
availability as any other contracted network provider 
except for the transportation of members for dialysis 
services. 
(c) SoonerRide may contract with other transportation 
providers solely for the non-emergency, non-ambulance 
transportation of members for dialysis services. 
 
317:30-5-327.8. Type of services provided and duties of the 
SoonerRide driver 
[Issued 06-25-07] 
(a) The SoonerRide NET program is limited to curb-to-curb 
services.  Curb-to-curb services are defined as services 
for which the vehicle picks up and discharges the 
passengers at the curb or driveway in front of their place 
of residence or destination.  The SoonerRide NET driver 
does not provide assistance to passengers along walkways or 
steps to the door or the residence or other destination.  
The SoonerRide NET driver will open and close the vehicle 
doors, load or provide assistance with loading adaptive 
equipment.  Additionally, the SoonerRide NET driver may 
fasten and unfasten safety restraints when that service is 
requested by the rider or on behalf of the rider. 
(b) If the member is traveling by lift van, the SoonerRide 
NET driver will load and unload the member according to 
established protocols for such procedures approved by the 
Oklahoma Health Care Authority. 
(c) The SoonerRide NET driver will deliver the member to 
the scheduled destination, and is not required to remain 
with the member. 
 
317:30-5-327.9. Scheduling NET services through SoonerRide 







[Issued 06-25-07] 
(a) The nursing facility/member will schedule SoonerRide 
NET services for transportation to covered services.  
SoonerRide NET services may be scheduled by calling the 
toll free SoonerRide number or by faxing a request to 
SoonerRide. 
(b) All SoonerRide NET routine services must be scheduled 
by advance appointment.  Appointments must be made at least 
three business days in advance of the health care 
appointment, but may be scheduled up to fourteen business 
days in advance.  Scheduling for members with standing 
appointments may be scheduled for those appointments beyond 
the 14 days. 
(c) NET services for eligible members will be scheduled and 
obtained through the SoonerRide NET program.  The nursing 
facilities/member will be financially responsible for NET 
services which are not scheduled for eligible members 
through the SoonerRide program.  The nursing facility may 
not charge the member or member's family for NET services 
which were not paid for by SoonerRide because they were not 
scheduled through SoonerRide in the appropriate manner. 
(d) Whenever possible SoonerRide will give consideration 
for members who request NET for routine care and the 
request is made less than three business days in advance of 
the appointment.  However, such requests for service are 
not guaranteed and will depend on the available space and 
resources. 
(e) If SoonerRide cannot provide NET for urgent care, the 
nursing facility/member may provide the NET transportation 
and submit proper documentation to SoonerRide for 
reimbursement.  In such cases the nursing facility/member 
must attempt to schedule the service through SoonerRide 
first, and obtain a reference number or the service must 
have become necessary during a time that SoonerRide 
scheduling was unavailable, such as after hours or 
weekends.  For NET for urgent services provided after hours 
or on weekends, the nursing facility/member must notify 
SoonerRide within two business days of the date of service. 
 
317:30-5-328. Subsistence (sleeping accommodations and 
meals) 
[Issued 06-25-12] 
(a) Lodging and meals assistance for eligible members is 
provided only when medically necessary in connection with 
transportation to and from SoonerCare compensable services. 
All efforts to secure a temporary place to stay either by 
the hospital or a nonprofit organization must be exhausted 







prior to seeking reimbursement for lodging. 
(1) Lodging and/or meals are reimbursable when prior 
authorized. The following factors may be considered by 
OHCA when authorizing reimbursement: 


(A) travel is to obtain specialty care; and 
(B) the trip cannot be completed during SoonerRide 
operating hours; 
(C) the trip is more than 100 miles from the member's 
city of residence; or 
(D) the treatment requires an overnight stay.   


(2) When a member is not required to have a PCP or when 
a PCP referral is not required to obtain a SoonerCare 
covered service, a member may go to any provider they 
choose but SoonerCare will not reimburse for 
transportation, lodging, or meals if the distance is 
beyond what is considered the nearest appropriate 
facility.  
(3) Meals will be reimbursed only if an overnight stay 
occurs and the stay meets the lodging criteria. 
(4) Reimbursement for meals is based on a daily per diem 
and may be used for breakfast, lunch or dinner, or all 
three meals, whichever is required. A member may not 
receive reimbursement for lodging and meals for days the 
member is an inpatient in a hospital or medical 
facility.   
(5) During inpatient or outpatient medical stays, meals 
and lodging are limited to 14 days for each medical stay 
unless the OHCA prior authorizes additional days. A 
member may not receive reimbursement for lodging and 
meals for days the member is an inpatient in a hospital 
or medical facility.   


(b) A member who needs lodging and/or meals assistance must 
first seek services with a contracted lodging provider. If 
the lodging provider provides meals the member may not be 
reimbursed for services billable by the contracted lodging 
provider. If lodging and/or meals assistance with 
contracted lodging providers are not available, the member 
may request reimbursement assistance by submitting a travel 
reimbursement form. The travel reimbursement form may be 
obtained by contacting SoonerCare Care Management division. 
Any lodging and/or meal expenses claimed on the travel 
reimbursement form must be documented with receipts, and 
reimbursement must not exceed state per diem amounts. The 
OHCA has discretion and the final authority to approve or 
deny meals and lodging reimbursement. 
 
 







TITLE 317. OKLAHOMA HEALTH CARE AUTHORITY 
CHAPTER 35. MEDICAL ASSISTANCE FOR ADULTS 


AND CHILDREN-ELIGIBILITY 
 


SUBCHAPTER 3. COVERAGE AND EXCLUSIONS 
 
Section: 
317:35-3-2. Soonercare transportation and subsistence 
 
 


SUBCHAPTER 3. COVERAGE AND EXCLUSIONS 
 
317:35-3-2. SoonerCare transportation and subsistence 
[Revised 06-25-12] 
(a) The Oklahoma Health Care Authority (OHCA) is 
responsible for assuring that necessary transportation is 
available to all eligible SoonerCare members who are in 
need of SoonerCare medical services in accordance with 42 
CFR 431.53.  The agency contracts with a broker to provide 
statewide curb to curb coverage for non-emergency 
transportation under the SoonerRide program.  The broker 
provides the most appropriate and least costly mode of 
transportation necessary to meet the individual needs of 
SoonerCare members. As the Medicaid Agency, OHCA is the 
payer of last resort, with few exceptions.  When other 
resources are available, those resources must first be 
utilized.  Exceptions to this policy are those receiving 
medical treatment through Indian Health Services and those 
eligible for the Crime Victims Compensation Act. The agency 
contracts directly with ambulance and air providers for all 
other transportation needs for eligible members not 
provided by SoonerRide.  SoonerRide excludes those 
individuals who are categorized as: 


(1) Qualified Medicare Beneficiaries(QMB)when SoonerCare 
pays only the Medicare premium, deductible, and co-pay; 
(2) Specified Low Income Medicare Beneficiaries (SLMB); 
(3) Qualifying Individuals-1; 
(4) individuals who are in an institution for mental 
disease (IMD); 


   (5) inpatient; 
(6) institutionalized(i.e. long-term care facility); 
(7) Home and Community Based Waiver members with the 
exception of the In-home Supports Waiver for Children, 
the ADvantage Waiver, the Living Choice demonstration, 
the Sooner Seniors Waiver, the My Life; My Choice Waiver 
and the Medically Fragile Waiver. 


(b) Members seeking medically necessary non-emergency 







transportation will be required to contact the SoonerRide 
reservation center.  Contact will be made via a toll-free 
phone number which is answered Monday through Saturday, 8 
a.m. to 6 p.m.  Whenever possible, the member is required 
to notify SoonerRide at least 72 hours prior to the 
appointment.  The member is asked to furnish the SoonerRide 
reservation center their SoonerCare member number, home 
address, the time and date of the medical appointment, the 
address and phone number of the medical provider, and any 
physical/mental limitations which will impact the type of 
transportation needed.  SoonerRide makes arrangements for 
the most appropriate, least costly transportation.  
SoonerRide verifies appointments when appropriate. If the 
member disagrees with the transportation arranged or denied 
by SoonerRide, an appeal must be filed with OHCA according 
to OAC 317:2-1-2.  The appropriateness of transportation 
may be appealed only to the extent that the transportation 
does not meet the medical needs of the member.  
Dissatisfaction with the use of public transportation, 
shared rides, type of vehicle, etc., is not appropriate 
grounds for appeal.  The Oklahoma Health Care  Authority's 
decision is final. 


(1) Authorization for transportation by private vehicle 
or bus. Transportation by private vehicle or bus is 
administered through the broker when it is necessary for 
an eligible member to receive medical services. 
(2) Authorization for transportation by taxi.  Taxi 
service may be authorized at the discretion of the 
broker. 
(3) Transportation by ambulance (ground, air ambulance 
or helicopter).  Transportation by ambulance is 
compensable for individuals eligible for SoonerCare 
benefits when other available transportation does not 
meet the medical needs of the individual. Payment is 
made for ambulance transportation to and/or from a 
medical facility for medical care compensable under 
SoonerCare. 
(4) Transportation by airplane.  When an individual's 
medical condition is such that transportation out-of-
state by a commercial airline is required, approval for 
airfare must be secured by telephoning the OHCA who will 
make the necessary flight arrangements. 
(5) Subsistence (sleeping accommodations and 
meals).Lodging and meals assistance for eligible members 
is provided only when medically necessary in connection 
with transportation to and from SoonerCare compensable 
services. All efforts to secure a temporary place to 







stay either by the hospital or a nonprofit organization 
must be exhausted prior to seeking reimbursement for 
lodging. 


(A) Lodging and/or meals are reimbursable when prior 
authorized. The following factors may be considered 
by OHCA when authorizing reimbursement: 


(i) travel is to obtain specialty care; and 
(ii)the trip cannot be completed during SoonerRide 
operating hours; 
(iii) the trip is more than 100 miles from the 
member's city of residence; or 
(iv) the treatment requires an overnight stay.  


(B) When a member is not required to have a PCP or 
when a PCP referral is not required to obtain a 
SoonerCare covered service, a member may go to any 
provider they choose but SoonerCare will not 
reimburse for transportation, lodging, or meals if 
the distance is beyond what is considered the nearest 
appropriate facility.  
(C) Meals will be reimbursed only if an overnight 
stay occurs and the stay meets the lodging criteria.  
(D) Reimbursement for meals is based on a daily per 
diem and may be used for breakfast, lunch or dinner, 
or all three meals, whichever is required.  
(E) During inpatient or outpatient medical stays, 
meals and lodging are limited to 14 days for each 
medical stay unless the OHCA prior authorizes 
additional days. A member may not receive 
reimbursement for lodging and meals for days the 
member is an inpatient in a hospital or medical 
facility.   
(F) A member who needs lodging and/or meal assistance 
must first seek services with an OHCA contracted 
lodging provider. If the lodging provider provides 
meals the member is not eligible for separate 
reimbursement and may not seek assistance for meals 
obtained outside of the contracted lodging facility. 
If lodging and/or meal assistance with contracted 
lodging providers is not available, the member may 
request reimbursement assistance by submitting a 
travel reimbursement form. The travel reimbursement 
form may be obtained by contacting SoonerCare Care 
Management division. Any lodging and/or meal expenses 
claimed on the travel reimbursement form must be 
documented with receipts, and reimbursement will not 
exceed established state per diem amounts. The OHCA 
has discretion and the final authority to approve or 







deny meals and lodging reimbursement. 
(6) Escort assistance required.  Payment for 
transportation and subsistence of one escort may be 
authorized if the service is required.  Only one escort 
may be authorized.  It is the responsibility of the OHCA 
to determine this necessity.  The decision should be 
based on the following circumstances: 


(A) when the individual's health or disability does 
not permit traveling alone; and 
(B) when the individual seeking medical services is a 
minor child. 


 
 








Stretcher Volume


Jan-10 Feb-10 Mar-10 Apr-10 May-10 Jun-10 Jul-10 Aug-10 Sep-10 Oct-10 Nov-10 Dec-10
38 48 87 50 44 37 46 37 65 33 23 42


Jan-11 Feb-11 Mar-11 Apr-11 May-11 Jun-11 Jul-11 Aug-11 Sep-11 Oct-11 Nov-11 Dec-11
30 39 49 41 67 68 63 65 95 66 87 70


Jan-12 Feb-12 Mar-12 Apr-12 May-12 Jun-12 Jul-12 Aug-12
71 53 50 38 50 35 30 17





		Stretcher Volume






Date TANF ABD Family Planning
Jan-12 486601 141182 39297
Feb-12 485269 141399 38897
Mar-12 489449 141495 40291
Apr-12 483686 140819 40254


May-12 479443 140580 40927
Jun-12 481885 140532 41028
Jul-12 482154 140567 41851


Aug-12 465952 140730 41879
Sep-12 479079 141092 42824





		TANF ABD FP






10-Jan 10-Feb 10-Mar 10-Apr 10-May 10-Jun 10-Jul 10-Aug 10-Sep 10-Oct 10-Nov 10-Dec
Ambi 33896 32797 37242 36271 34166 35536 35225 37538 37158 36606 35475 34883
Wheelchair 8210 8196 9410 9417 9001 9432 9721 9619 9835 9931 9743 10182
Stretcher 46 34 40 29 35 26 29 46 38 37 34 31
Mass Transit 2861 2718 3061 3072 2709 3212 3160 3400 3193 3453 2898 2834
Gas Reimbursement 11841 11988 14068 14189 13275 14012 13690 14071 14104 13870 13842 13123
Volunteer Driver 1372 1330 1586 1676 1608 1586 1606 1824 1892 1882 1757 1776
Total Trip Count 58226 57063 65407 64654 60794 63804 63431 66498 66220 65779 63749 62829
Average trip mileage 25 25 25 25 25 25 25 25 26 26 25 24


11-Jan 11-Feb 11-Mar 11-Apr 11-May 11-Jun 11-Jul 11-Aug 11-Sep 11-Oct 11-Nov 11-Dec
Ambi 36088 27715 40557 38024 38198 38954 37775 43200 39916 39310 37546 37159
Wheelchair 9859 8045 11009 10682 10656 11206 10604 11846 10861 10584 10938 11109
Stretcher 30 39 49 41 67 68 63 65 95 66 87 70
Mass Transit 3075 1936 3383 3246 3266 3620 3336 4395 3921 3934 3593 3634
Gas Reimbursement 13536 10610 13561 12654 12280 13008 11897 14072 13331 12930 12443 11900
Volunteer Driver 1660 1522 1878 1749 1642 1768 1508 1839 1883 1879 1894 1800
Total Trip Count 64248 49867 70437 66396 66109 68624 65183 75417 70007 68703 66501 65672
Average trip mileage 24 23 25 24 24 24 24 24 24 24 24 23


12-Jan 12-Feb 12-Mar 12-Apr 12-May 12-Jun 12-Jul 12-Aug
Ambi 40671 38393 40122 39136 40692 39189 39463 45812
Wheelchair 11140 10560 11379 10941 11399 10932 10865 12258
Stretcher 71 53 50 38 50 35 30 17
Mass Transit 4063 3961 4209 4033 4423 4414 4694 3813
Gas Reimbursement 12717 12564 13111 12973 13937 13119 14140 14397
Volunteer Driver 1830 1780 1941 1918 2093 1704 1579 1698
Total Trip Count 70492 67311 70812 69039 72594 69393 70771 77995
Average trip mileage 24 23 24 24 24 24 23 24


Fee For Service Gas Reimb/ Vol. Driver
Commercial 
Provider


Month/Year of 
Service Total Mileage    Total Mileage


10-Sep 12,504 22297
10-Oct 22,656 23536
10-Nov 10,057 15030
10-Dec 12,456 17890
11-Jan 10,365 54096
11-Feb 4,233 20521
11-Mar 14,478 24784
11-Apr 10,144 22997


11-May 11,467 21230
11-Jun 18,974 23344
11-Jul 6,604 22385


11-Aug 12,706 23915
11-Sep 9,252 21764
11-Oct 14,632 17536
11-Nov 9,399 16130
11-Dec 10,726 18844
12-Jan 9,679 23546
12-Feb 5,894 9545
12-Mar 14,389 23479
12-Apr 19,152 26117


12-May 11,130 23021
12-Jun 13,933 18297


264,830 490304





		Volume by Provider Type
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WEEKLY RISK REPORTING GUIDE 
 


1. OVERVIEW 
a) The Weekly Risk Report (WRR) is a companion to the Risk Management Plan 


created by the selected Bidder during the Clarification Phase. The WRR allows 
OHCA to analyze Contract performance based on risk and agreed-upon metrics. 
The WRR does not substitute for or eliminate other reporting required by the 
solicitation.   


b) The WRR allows the Contractor to manage and document all risks that occur 
throughout the life of the Contract. Risk is defined as anything that compromises 
OHCA objectives, quality, customer satisfaction or impacts the cost or schedule. 
This includes risks caused by the Contractor or its subcontractors as well as risks 
caused by OHCA, e.g. program changes, changes in federal or state requirements, 
etc.  


c) The WRR will be used by OHCA in part to evaluate the Contractor’s performance 
during and at conclusion of the Contract.  


 
2. SUBMISSION 


a) The Bidder shall submit the WRR as a Microsoft Excel file attached to an email on 
the Friday of every week during the entire Contract period. 


b) Naming convention: The WRR is named using the date and name of the project; for 
example, the WRR for the “NET” submitted on Friday, March 1, 2012 would be 
named “120301_NET”. 


c) The WRR is emailed to both the OHCA Program Monitor and the OHCA Contract 
Coordinator and any other parties requested by OHCA.  


 
3. WRR CONTENT 


a) The WRR includes scope changes, requirements changes, or unforeseen events that 
are risks to the Project. It should also include any issues that may potentially 
become a risk. When a new issue is identified, it is added to the project risks along 
with date the risk was identified, the plan to minimize the risk, the resolution due 
date and/or actual date, and the known or potential impact of the risk in terms of 
quality, cost, satisfaction, or objectives. 


b) Before submitting the WRR, the Contractor should contact the OHCA Program 
Monitor if a new risk or potential risk is identified to discuss the resolution plan. 


c) The Program Monitor and Contract Coordinator will rate their satisfaction with the 
risk mitigation on a scale of 1-10 where 10 represents “completely satisfied” and 1 
represents “completely unsatisfied”. The Monitor and Coordinator may modify 
their ratings at any time throughout the project. 


d) The WRR shall also show the original milestone schedule, the current milestone 
schedule, and any schedule impact of new risks identified. 





